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THE
PARLIAMENTARY DEBATES
(Part 11—Proceedings other than Questions and answers.)
OFFICIAL REPORT
PARLIAMENT OF INDIA
Wednesday, 16th, May, 1951.

The House met at Half Past Eight of the Clock.
[MR. SPEAKER in the Chair]
QUESTIONS AND ANSWERS
(See Part I)

PAPERS LAID ON THE TABLE

DELIMITATION OF PARLIAMENTARY AND ASSEMBLY CONSTITUENCIES

ORDERS
The Minister of Law (Dr. Ambedkar): | beg to lay on the Table the following
Orders made by the President on the 15th May, 1951, under sub-section (3) of section
13 of the Representation of the People Act, 1950:
(1) The Delimitation of Parliamentary and Assembly Constituencies (Assam) Order,
1951.
(2) The Delimitation of Parliamentary and Assembly Constituencies (Bihar) Order.
1951.
(3) The Delimitation of Parliamentary and Assembly Constituencies (Orissa) Order,
1951.
(4) The Delimitation of Parliamentary and Assembly Constituencies (West Bengal)
Order, 1951.
(5) The Delimitation of Parliamentary and Assembly Constituencies (Hyderabad)
Order, 1951,
(6) The Delimitation of Parliamentary and Assembly Constituencies (Madhya Bharat)
Order, 1951.



(7) The Delimitation of Parliamentary and Assembly Constituencies (Patiala and East
Punjab States Union) Order, 1951.

(8) The Delimitation of Parliamentary and Assembly Constituencies (Rajasthan)
Order, 1951.

(9) The Delimitation of Parliamentary and Assembly Constituencies (Saurashtra)
Order, 1951.

(10) The Delimitation of Parliamentary and Assembly Constituencies (Travancore-
Cochin) Order, 1951.

(11) The Delimitation of Parliamentary Constituencies (Part C States) Order, 1951.
Mr. Speaker: | have to inform hon. Members that copies of certain Orders made by
the President regarding Delimitation of Constituencies, which have just now been laid
on the Table, will be placed in the Parliamentary Notice Office as soon as they are
received from the press today. Hon. Members may obtain a copy of each of these
Orders on request.

Shri Sonavane (Bombay): Certain Orders relating to the other States have not yet
been placed. May | know by what time these Orders will be placed on the Table by the
Government?

The Prime Minister and Minister of External Affairs (Shri Jawaharlal Nehru):
So far as | know, three-fourths of the Orders have already been placed. The four or
five that remain will probably be placed by day after tomorrow.

Shri Kamath (Madhya Pradesh): May | know what procedure will be adopted by this
House for the discussion or consideration of these Orders?

Mr. Speaker: The hon. Member will note the provision of Act which does not say, so
far as | remember now, that the Orders are open to discussion. The only point
provided for is that they are subject to such modifications as Parliament would like to
make on a motion made within 20 days. So, a motion has to come from those who
want to have a modification in any of these Orders. It is not that these orders are open
to discussion generally. It is only the modification desired that should be discussed in
this House and if the House decides that we should modify the Order, the Order will
stand modified.

Shri Kamath: Twenty days, inclusive or exclusive of.



Mr. Speaker: We shall decide that question if it arises.

Dr. Deshmukh (Madhya Pradesh): Sir, before you go to the next item, may | rise on a
point of order, which | was going to raise during the Question Hour? The point of
order is: When an hon. Minister replies to a question and when even you are pleased
to remark that you do not follow the answer or understand the answer, whether that
should be considered as a satisfactory state of affairs and you should pass on to
another question. That is the point of order which | wish to raise and which arises out
of the questions answered this morning.

Mr. Speaker: When | said that I could not follow, what | meant was that | did not
hear, because, as | have very often said, there are always loud conversations going on
all sides of the Chamber and it becomes difficult for the Chair to catch each question
and each answer. So, that disposes of the first part. When | said that we should go on
to the next question and that it was no use putting further questions, it was not because
the hon. Minister had no answer, but because the matter was not of importance
certainly to justify taking more time of the House.

Dr. Deshmukh: With due respect...

Shri Kamath (Madhya Pradesh): That was my difficulty too. I did not hear and so |
wanted to know whether......

Mr. Speaker: Order, order; the point of order has been raised and the Chair has ruled;
the matter ends there.

Shri R. K. Chaudhuri (Assam): Before you go to the next item, sir may | draw your
attention to the fact that we have received copies of a letter addressed to the President
of India by the Naga National Council stating that they are holding today, the 16th......
Mr.Speaker: Order, order. He may raise the point in the House in a different manner.
| believe reference to that point was made by the hon. Home Minister. He may have
received any letter. Every Member of Parliament has received letters including
myself. It is a question, really speaking, of discussing the matter privately first with
the hon. Prime Minister because he is incharge of External Affairs. Then, there is the
hon. Home Minister. The hon. Members may get information and then if they are
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admission of a question or in any other form which may be open to them. Hon.
Members will realise that it should be the anxious concern of everyone in this House
not to speak or riot to convey information which is likely to disturb the atmosphere of
peace in any way, in any part of the country or the world. Therefore, merely because a
letter has been received, just to rush with that letter in the. House is not, I think, proper
procedure. Let us proceed in this matter as responsible men who want to have peace
everywhere in the world. That is the only thing which | can say. | believe sufficient
Information was given the other day when the hon. Home Minister made a statement
in this House and said that is desirable or better—I am not quoting his exact words—
that this question is not discussed here. That is what he said......

Shri R. K. Chaudhuri: Today is the 16th. May, | know......

Mr. Speaker: Order, order. Whatever it is, let us trust those who are in charge Of
Government, that they are alive to this kind of thing. Let us not be guided by reports,
circulars and letters that come to us.

The Prime Minister and Minister of External Affairs (Shri Jawaharlal Nehru): |
beg to move:

"That the Bill to amend the Constitution of India be referred to a Select Committee
consisting of Prof. K. T. Shah, Sardar Hukam Singh, Pandit Hirday Nath Kunzru, Dr.
Syama Prasad Mookerjee, Shri Naziruddin Ahmad, Shri C. Rajagopalachari, Shri L.
Krishnaswami Bharati, Shri Awadheshwar Prasad Sinha, Shri T. R. Deogirikar, Dr. B.
R. Ambedkar, Shri V. S. Sarwate, Shri MohanlalGautam, Shri R. K. Sidhva, Shri
Khanduhhai K. Desai, Shri K. Hanumanthaiya, Shri Raj Bahadur, Shrimati G.
Durgabai, Shri Manilal Chaturbhai Shah, Shri Dev Kanta Barooah, Shri Satya
Narayan Sinha and the Mover with instructions to report on Monday the 21st May,
1951."

This Bill is not a very complicated one; nor is it a big one. Nevertheless, | need hardly
point out that it is of intrinsic and great importance. Anything dealing with the
Constitution and change of it is of importance. Anything dealing with Fundamental
Rights incorporated in the Constitution is of even greater importance. Therefore, in
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heartedness, in no haste, but after the most careful thought and scrutiny given to this
problem.

I might inform the House that we have been thinking about this matter for several
months, consulting people, State Governments, Ministers of Provincial Governments,
consulting, when occasion offered itself, a number of Members of this House,
referring it to various Committees and the like and taking such advice from competent
legal quarters as we could obtain, so that we have proceeded with as great care as we
could possibly give to it. We have brought it forward now after that care, in the best
form that we could give it, because we thought ‘what the amendments mentioned in
this Bill are not only necessary, but desirable, and because we thought that if these
changes are not made, perhaps not only would great difficulties arise, as they have
arisen in the past few months, but perhaps some of the main purposes of the very
Constitution may be defeated or delayed. In a sense this matter, of course, has been
mentioned rather vaguely and has been before the public for some time. But in the
precise form that it has been raised in this Bill, it came up only when | introduced this
Bill in the House a few days ago.

There have been quite a number of criticisms of various kinds. There have been
criticisms not only in our own country, as they should be but also in some foreign
countries, where some of, our friends or those who were our friends have got into the
habit of criticising whatever we might do. If we seek peace it is criticised. If we do
something else, they say that we are not peaceful. And so, as | said, there has been a
good deal of criticism and we welcome this criticism, because in a matter of this kind,
the greater the scrutiny the better. And may | say that it is with no desire to hurry this
that |1 have mentioned an early date for the report of the Select Committee. | do not
myself see how a prolongation of this date for a relatively simple Bill, however
important, enables us to give greater thought to it. Such thought and experience that
we have with regard to the three or four articles, surely, can be brought to bear on the
question within a few days; and even if we make the few days into a few weeks, it is
not going to increase the amount of concentrated attention or thought that we might
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Now, various types of criticisms have been raised. One of them is a rather curious one
namely that this House having been elected on a narrow franchise, not being really
representative of the country and of the organised will of the community, is not
justified or it is not proper for it to deal with such amendments. | seem to remember
those very people who raise this criticism criticising the right, not of this particular
House, but nevertheless, very much the same House which preceded it, criticising the
Constituent Assembly for daring to draft the Constitution for India, because they were
elected on a certain franchise. Now, that Constituent Assembly which has gone into
the history of India is no more; but we who sit here, or nearly all of us, still continue
that tradition, that link. In fact, it is we after all, who were the Constituent Assembly
and who drafted this Constitution. Then we were not supposed to be competent
enough to draft the Constitution. But now, the work we did was so perfect that we are
not now competent enough to touch it! That is rather an, odd argument. We have
come up here, naturally because after the experience of a year and a half or so; we
have learned much. We have found out some, if | may say so, errors in drafting or in
possible interpretations to be put on what we had drafted. That is but natural. And the
House will also remember that when this matter of the Constitution was being
considered in the Constituent Assembly, a clause or an article was proposed, that
within a space of five years any changes in the Constitution should be relatively easy,
that the normal procedure laid down need not be followed, but an easy procedure
should be followed. Why? Because it was thought—and if | may say so, rightly
thought—that after a little while many little things may come to our notice which did
not come up in the course of the debate, and we could rectify them after that
experience, with relative ease, so that after this preliminary experience, the final shape
may be more final and there would be no necessity for extensive amendments.
However, that particular clause unfortunately—if | may say so with due respect—was
dropped out. Nevertheless, so far as this House is concerned, it can proceed in the
manner provided by the Constitution to amend it, if this House so chooses.

Now, there is no doubt that this House has that authority. There is no doubt about that,
and here, 1 am talking not of the legal or constitutional authority, but of moral
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are not merely technically, the inheritors of the fathers of the Constitution. We really
shaped it and hammered it after years of close debate. Now we come to this House for
amendments because we have noticed some lacunae. We have noticed that difficulties
arise because of various interpretations. It has been pointed out to us by judicial
interpretations that some of these lacunae exist. Now, let me say right at the outset that
so far as the interpretation of the Constitution is concerned, it is the right and privilege
of the highest courts of the land to do it, and it is not for us as individuals or even as a
Government to challenge that right. The judiciary must necessarily stand above, shall |
say, political conflicts and the like, or political interpretations. They have to interpret
it in the light of the law and with such light as they can give to it. We respect that and
we must obey that. But having followed that interpretation, it becomes our business as
Parliament to see whether the purpose we aimed at is fulfilled, because if it is not
fulfilled, then the will of the community does not take effect. And if the will of the
community ultimately does not take effect, then serious difficulties might arise at any
time. And more so at a time like this when powerful and dynamic forces are at work,
not merely in India, not merely in Asia, but all over the world, when changes take
place and when we cannot think in terms of anything being static and unchanging.
Therefore, while fully respecting what the courts of the land have laid down and
obeying their decisions, nevertheless it becomes our duty to see whether the
Constitution so interpreted was rightly framed and whether it is desirable to change it
here and there so as to give effect to what really in our opinion was intended or should
be intended. Therefore | come up before this House, not with a view to challenge any
judicial interpretation, but rather to find out and to take the assistance of this House in
clearing up doubts and in removing certain approaches to this question which have
prevented us sometimes from going ahead with measures of social reform and the like.
This House knows very well that there are many kinds of Constitutions in the world.
There is the Constitution which is not written down, for instance, the Constitution of
the United Kingdom where Parliament is absolutely supreme and can do and say what
it likes and that is the law of the land, and no court can challenge it, however they may
interpret the law. Then there is the written Constitution like the Constitution of that
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limits the authority of the legislature in so far as certain Fundamental Rights or other
provisions are given in it. Now, in the United States of America, by a long course of
judicial decisions, healthy conventions have been laid down and the power of the
legislature has been widened somewhat. Because of the interpretations by high
judicial authority and because of those conventions, the extreme rigidity that perhaps
the written word might have given it has been made more flexible in the course of
generations. | have no doubt that if we live through a static period, gradually those
conventions would arise here too, relaxing that extreme rigidity of the written word
and that our courts would help relaxing that rigidity. But unfortunately we have no
time. It is barely a little more than a year since, we started functioning under this
Constitution. And to begin with therefore, it is only the written word in all its rigid
aspects that apparently counts and not the many inner meanings that we sought to give
to it. So we are deprived of that slow process of judicial interpretation and
development of conventions which the other countries with the written Constitutions
have gone through like the United States of America. Therefore because we live in
these rapidly changing times, we cannot wait for that slow process. We have to give a
slightly different shape to the written word. In effect we do what in the normal course
judicial interpretation might have done and probably would have done and we come
up before this House for that purpose.

A great deal has been said about the desire of this Government to put any kind of curb
or restraint on the freedom of the citizen or Press or of groups. First of all, may |
remind the House that this Bill only perhaps clears up what the authority of Parliament
is. We are not putting down any kind of curb or restraint. We are removing certain
doubts so as to enable Parliament to function if it so chooses and when it chooses.
Nothing else happens when this Bill is passed except to clarify the authority of
Parliament. May | also point out to this House that we in this Government and we in
this House, have not got a very long life. This session is coming to a close and after
this session there is likely to be a brief session again before the General Elections take
place in this country. This present Parliament will give place to another—a larger one,
perhaps a different one. The Government may give place to another, and whatever
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Government or this Parliament -will, take advantage of them by passing laws to that
effect, unless some very severe crisis, national or international, arises. In effect,
therefore, it is not this Government that is trying to seek power or consolidate itself
and certainly | do repudiate the suggestion which has been made here and there that
any of these amendments are meant to be utilized for political or party purposes.
Because nothing could be farther from our thought and indeed, from the practical
point of view, the House will observe that that can hardly be done. We do wish, when
we walk away from this present scene before the election or after to leave something
for the succeeding Parliament and for the younger generation that will come up—
something that they can wield and handle with ease for the advancement of India and
not something which will come always in their way and deflect them from the set
purpose we have in view. Therefore, it is from this point of view that we have put
forward this Bill.

The House is seized of this Bill and no doubt hon. Members have noticed the various
proposals made therein. A number of amendments might be called rather secondary in
importance—not concerning any vital matters of principle. | shall point them out to
the House a little later. They are not of great importance but they have come up before
us because of certain difficulties which we have experienced. For instance if | may
mention one particular difficulty, one of the articles—for the moment—I forget the
number—Ilays down that this House should meet twice a year and the President should
address it. Now a possible interpretation of that is that this House has not met at all
this year. It is an extraordinary position considering that this time this House has
laboured more than probably at any time in the previous history of this or the
preceding Parliament in this country. We have been practically sitting with an interval
round about Xmas since November and we are likely to carry on and yet it may be
held by some acute interpreters that we have not met at all this year strictly in terms of
the Constitution because we started meeting in November and we have not met
again—it has not been prorogued—the President has not addressed Parliament this
year. Put it in the extreme way, suppose this House met, for the full year without
break except short breaks, it worked for 12 months, then it may be said under the strict
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to come ‘in the way of our work but to come in the way of our leisure. It was indeed
meant and it must meet atleast twice a year and there should not be more than six
months’ interval between the meetings. It did not want any Government of the day
simply to sit tight without the House meeting. Therefore it wanted to compel it by the
force of the Constitution and meet atleast twice a year but without a big gap. That
again by interpretation leaves the curious situation that if you continue meeting, you
do not meet at all!

Shri Kamath (Madhya Pradesh): Calendar year or financial year?

Shri Jawaharlal Nehru: Totally immaterial. It does not much matter which you
consider. (Shri Kamath: It does matter sometimes); The point is presumably we deal
with the calendar year in such matters. So, you will see three or four amendments
really deal with this. That is to say, two of them deal with Parliament and two deal
with the State Assemblies because the same rule affects them also. There are one or
two other matters which are rather minor. I might as well refer to them before | go to
the more important one. Article 85 is the article to which I have referred about the
sessions of Parliament, prorogation and dissolution. Article 87 is the consequential
one to change. So also articles 174 and 176 apply to State Assemblies in the same way
in regard to a Governor summoning them twice a year. Then articles 341 and 342
relate to notification of scheduled tribes and castes by the President. Here it is really a
verbal change to make it clear because some States have not got Rajpramukhs etc.
Acrticle 372 relates to the adaptation of laws where it is sought to increase the period
from two to three years. Article 376—the last one—enables Government to appoint a
Chief Justice even though he might not be a citizen of India.

These are relatively minor points. The real important provisions which | am putting
before the House relate to articles 19 and 31. There is also article 15 with which | will
deal first. In article 15 it is sought to add certain words. Perhaps it might appear that
these words might almost be considered redundant Nevertheless it has been
considered desirable to add them and | am not quite sure if a slight further addition
would not even be better to make it quite clear.

The real difficulty which has come up before us is this. The Constitution lays down
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them and they point out the way we have got to travel. The Constitution also lays
down certain Fundamental Rights. Both are important. The Directive Principles of
State Policy a dynamic move towards a certain objective. The Fundamental Rights
represent something static, to preserve certain rights which exist. Both again are right.
But somehow and sometime it might so happen that that dynamic movement and that
static standstill do not quite lit into each other.

A dynamic movement towards a certain objective necessarily means certain changes
taking place: that is the essence of movement. Now it may be that in the process of
dynamic movement certain existing relationships are altered, varied or affected. In
fact they are meant to affect those settled relationships and yet if you come back to the
Fundamental Rights they are meant to preserve, not indirectly, certain settled
relationships. There is a certain conflict in the two approaches, not inherently, because
that was not meant, | am quite sure. But there is that slight difficulty and naturally
when the courts of the land have to consider these matters they have to lay stress more
on the Fundamental Rights than on the Directive Principles of State Policy. The result
Is that the whole purpose behind the Constitution, which was meant to be a dynamic
Constitution leading to a certain goal step by step, is somewhat hampered and
hindered by the static element being emphasised a little more than the dynamic
element and we have to find out some way of solving it.

The amendment which | seek to move is, to be quite frank with the House, not a
solution of the basic problem which will come up before the House in various shapes
and forms from time to time. But it does lay stress on one small aspect of it.

May | also point out and try to remove a possible misconception that might be in the
minds of some hon. Members. They might think that this is perhaps a devious method
to bring in some kind of a communal element in the consideration of this problem. |
want to make it perfectly clear that so far as Government are concerned they do not
wish to have any truck with communalism in any form. But You have to distinguish
between backward classes which are specially mentioned in the Constitution that have
to be helped to be made to grow and not think of them in terms of this community or
that.
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Only if you think of them in terms of the community you bring in communalism. But
If you deal with backward classes as such, whatever religion or anything else they
may happen to belong to, then it becomes our duty to help them towards educational,
social and economic advance. Naturally that advance is not meant to be, if | may say
so, at the expense of the others. We want to pull people up and not pull them down.
But sometimes in this intervening period difficulties arose, because we have not got
enough provision, let us say, for giving a certain type of education, technical or other.
The question arose whether we should give some reasonable encouragement and
opportunity for that education to be given to members of the backward classes, which
otherwise, without that encouragement and opportunity, they may not get at all, so that
they remain where they are and we cannot pull them up. Therefore the object of this
amendment is to lay stress on this.

The House may remember article 29 (2) which says that no one by reason of his
religion, etc., etc., should be kept out of an educational institution. That is a
fundamental thing by which this Constitution stands and we must stand by it. There is
no question of going behind that. What | submit is, respecting that we have also to
respect that fundamental directive of this Constitution and the fundamental aims of
our policy, that we must encourage and help those who are backward to come up and
give them proper training and proper opportunities of social and economic advance.
The essential difficulty is this. The whole conception of the Fundamental Rights is the
protection of individual liberty and freedom. That is a basic conception and to know
wherefrom it was derived you have to go back to European history from the latter
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the days of the French Revolution which spread on to the 19th century. That might be
said to be the dominating idea of the 19th century and it has continued and it is a
matter of fundamental importance. Nevertheless, as the 19th century marched into the
20th century and as the 20th century went ahead, other additional ideas came into the
field which are represented by our Directive Principles of State Policy. If in the
protection of individual liberty you protect also individual or group inequality, then
you come into conflict with that Directive Principle which wants, according to your
own Constitution, a gradual advance, or let us put it another way, not so gradual but
more rapid advance, wherever possible to a State where there is less and less
inequality and more and more equality. If any kind of an appeal to individual liberty
and freedom is construed to mean as an appeal to the continuation of the existing
inequality, then you get into difficulties. Then you become static, un-progressive and
cannot change and you cannot realise that ideal of an egalitarian society which | hope
most of us aim at.

These problems arise and | have mentioned them to the House, not because they arise
out of the little amendment that | propose but at the back of these problems they are
there and we have to come to grips with them. If this particular amendment can be
somewhat varied | should welcome it. In the Select Committee or elsewhere some few
words may perhaps make the meaning clearer which | have sought to put before the
House and | would personally welcome it.

Then we come to the two main articles which have to be dealt with in this Bill. Article
19 deals with the Fundamental Rights regarding freedom of speech etc. It has been
said that this Government seeks to curb and restrict the freedom of the Press. Hon.
Members are fully aware of the state of affairs today. | do, not think there is any
country in the world at the present moment where there is so much freedom—if | may
use that word for the moment—in regard to Press publications as in India. | have
frequently given expression to my appreciation of the way responsible journals in this
country are conducted. | should like to say so again. But | have also drawn attention to
the way the less responsible news-sheets are conducted, and it has become a matter of
the deepest distress to me to see from day to day some of these news-sheets which are
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House much, but poisoning the mind of the younger generation, degrading their
mental integrity and moral standards. (Hon. Members: Shame, shame.) It is not for me
a political problem but a moral problem. How are we to save our younger generation
from this, progressive degradation and poisoning of the mind and spirit? From the
way untruth is bandied about and falsehood thrown about it has become quite
Impossible to distinguish what is true and what is false. Imagine our younger
generation in the schools and colleges reading this, imagine, | ask this House, our
soldiers and our sailors and our airmen reading this from day to day. What kind of
impression do they carry?

Yes, we can satisfy ourselves that we have got the completest freedom of the Press.
That is true. But freedom like everything else, and more than everything else, carries
certain responsibilities and obligations and certain disciplines, and if these
responsibilities and obligations and disciplines are lacking then it is no freedom, it is
the absence of freedom, whether an individual indulges in it or a group or a newspaper
indulges or anyone else.

For my part, as | grow in years | become more and more convinced that one cannot
deal with any major problem, whether it is international or national, by simply relying
on coercive processes. More and more | have come to realise that. I know of course
that essentially, or at any rate a part of the duty of a Government is a duty to coerce
the evil doer according to the laws of the land. That is true. And till we rise to higher
levels a Government will always have that duty. | know that it is the duty of a
Government to protect the freedom of the country from external, invasion, by keeping
armies and navies and the like. And so, in spite of my deep and almost instinctive
belief that this kind of violence does not solve the problem, yet, having responsibility,
| have to rely on those coercive processes, on the army and the navy etc., and keep
them in the most effective and efficient way that we can. Therefore, it is not with any
idea of trying to improve, if | may say so, the morals of the country by coercive
processes that | approach this question. | do not believe that morality is improved by
coercive processes whether in the individual or in the group. Nevertheless, when there
Is a total lack or a great lack of those restraints which make up civilisation, which go
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responsibilities and obligations, what are we to do? How are we to stop that corroding
influence, that disintegrating process that goes on?

Now, | am in a difficulty. This particular amendment is not, let me remind the House,
a law curbing or restraining anybody. All these amendments are enabling measures
merely clarifying the power of Parliament which might be challenged or has been
challenged in regard to some matters. Things remain, so far as the law is concerned
exactly as they were, so long as this Parliament or a future Parliament does not take
some action after due thought. | have never heard of anyone saying that in the United
Kingdom there is no freedom of the Press or freedom of anything because Parliament
is all-powerful—I have never heard that said. It is only here we seem not to rely on
ourselves, not to have faith in ourselves, in our Parliament or our Assemblies, and
rely, just as some of us may have relied on external authority like the British power of
old days; we rely on some external authority—maybe geographically internal—and
not perhaps have faith in this Parliament. After all, the responsibility for the
governance of India, for the advancement of India lies on this and future Parliaments,
and if this Parliament or future Parliaments of India do not come up to expectations,
fail in their great enterprise then it would not be good for India, and nobody else
would preserve India from going towards misfortune. So that you rely on this
Parliament for the biggest things, and yet you come and tell us, "Do not trust this
Parliament because it may do something wrong, it may do something against the
Constitution.” So, | would beg the House to remember that this Bill does not bring in
any offence, any curb, any restraint. It is an enabling measure clarifying the power of
Parliament to deal with the matter. To what extent, is another matter and | shall go
into it.

As | have said, | have a difficulty in dealing with, let us say, the Press. The Press is
one of the vital organs of modern life, more especially in a democracy. The Press has
tremendous powers and tremendous responsibilities. The Press has to be respected, the
Press has to be co-operated with. In a somewhat varied career | have sometimes
considered myself also a bit of a journalist and a Pressman. So | approach this
question not as an outsider but to some extent as an insider also, with full sympathy
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then, what is the Press; those great organs of national opinion, or some two-page
news-sheet that comes out overnight from time to time without regularity, full of
abuse, sometimes used even for blackmailing persons? What is the Press? Is that
news-sheet the Press or the great national organs or the hundreds and thousands of
periodicals and newspapers in between? What standard have | to devise? Everything is
the Press. Nobody thinks of restraining the freedom of the responsible organs unless
some very extraordinary thing occurs. But what are we to do with these little sheets
that come out from day to day and poison and vitiate the atmosphere? As | said, it is a
difficult thing and a dangerous thing. And power and responsibility do not go
together. A Prime Minister of the United Kingdom once, referring to certain types of
the Press, said that they had the harlot’s privilege of power without responsibility.
Well, there it is. One has to face the modern world with its good and bad, and it is
better, on the whole, I think, that we give even licence than suppress the normal flow
of opinion. That is the democratic method. But having laid that down, still I would
beg to say that there is a limit to the licence that one can allow at any time, more so at
times of great peril and danger to the State. At the present moment it is our good
fortune that in spite of difficult problems in the country, we function normally; we
function in this Parliament normally; we function in State Assemblies more or less
normally; the machinery of Government goes on: the administration goes on and we
try as best we can to face the problems. Yet we live at a time of grave danger in the
world, in Asia, in India. No man can say what the next few months may bring, the
next few months, or if you like, the next year—I am not thinking of the election, but
rather of other happenings that are bigger than elections. Now at this moment when
great countries—not to mention smaller ones—even great countries think almost of a
struggle for survival when they think that in spite of their greatness and power they
are in danger, all of us have to think in terms of survival. And when a country is face
to face with grave problems and questions, from the national point of view, of life and
death and survival, then there is a certain priority and a certain preference in the way
of doing things.

As the House knows, when there is a great war on and your country is involved in it,

one has to deal with the situation somewhat differently than otherwise. Today,
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although there is no great war of that type, although we hope that no great war will
come, and even if it comes we hope we shall be out of it; even so, war or no war, we
live in a kind of pre-war state of deep crisis and we have to suffer the consequences of
it. So, in this critical stage where always there is the question of survival, we cannot
function loosely, inefficiently, without discipline, without responsibility, without
thinking of our obligations. Therefore, it becomes necessary to give power to this
Parliament, or to the future Parliament, which will represent the organised will of the
community in India to take in a time of crisis such steps as it chooses. To prevent us
from doing so is to deceive yourself and not to have faith in yourself and to be unable
to meet a crisis when it arises and thereby perhaps do great injury to the cause we
represent.

Now, what are these wonderful amendments which are said to be curbs and restraints
on the Press? In the main, the amendment to article 19, clause (2) that we suggest,
contains three new phrases. The three phrases are; friendly relations with foreign
States, public order and incitement to an offence. All the rest practically, apart from
minor changes in the words, are in the old clause (2). The new clause reads thus:

"(2) Nothing in sub-clause (a) of clause (1) shall affect, the operation of any existing
law in so far as it imposes, or prevent the State from making any law imposing, in the
interests of the security of the State, friendly relations with foreign States, public
order, decency or morality, restrictions on the exercise of the right conferred by the
said sub-clause, and in particular, nothing in the said sub-clause shall affect the
operation of any existing law in so far as it relates to, or prevent the State from making
any law relating to, contempt of court, defamation or incitement to an offence."

The three novel words or sets of words, compared to the old phraseology are: friendly
relations with foreign States, public order and incitement to an offence. Let us now
examine them. For the moment, as | said, it is only an enabling measure giving power
to Parliament. But let us go beyond that. Does it involve any radical attack on the
basic conception of the Fundamental Rights? Take the first thing—foreign relations.
Now if anyone thinks that this is meant to stifle criticism of foreign countries,
certainly it is not my intention and | am quite sure not of my Government. Ultimately,

of course, if such a matter arises, it will be the subject of legislation that Parliament
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will frame. We are not framing legislation here. We can only indicate that such a thing
can be legislated about. Nobody wants it. At the same time, this House will realise that
at this particular moment of a very delicate international situation and tension, we
cannot easily take the risk when something said and done, not an odd thing said and
done, but something said and done repeatedly and continuously, may lead in regard to
foreign countries to the gravest consequences, may lead to our relations with that
foreign country deteriorating rapidly. It is a power which every Government possesses
and deals with. It is certainly a power which can be used or misused—it is true. But
that question has to be examined when that particular power is granted. All that is said
here is that the authority to deal with this matter should vest with Parliament and
should not be taken away. Surely, no Member in this House is prepared to say, | hope,
that this House should not have the authority to deal with this matter when grave
International issues are involved, when something written or said continuously may
endanger the peace of the world or our country. It is a very serious matter, that we
cannot stop it. What steps to take and how to take them are matters for careful
determination when the question arises. Unless this House has the authority to deal
with it, the situation cannot be faced and we would be simply helpless to prevent a
steady deterioration and disintegration of the situation.

Then the other things are public order and incitement to an offence. Again these are
words which may mean more or less—it is perfectly true. If such words were used in
an actual piece of legislation, they have to be examined strictly as to how far they go
and what powers they confer on the executive. But when you use them here in the
sense of enabling Parliament to take steps, then you should use some general phrase
not limiting the power of Parliament to face a situation. But when it brings any
legislation to that effect, then examine it thoroughly and carefully. It is clear that the
original clause, as interpreted by superior courts in this country, has put this
Government, or would put any Government, into a very difficult position. The House
knows—and it is mentioned in the Statement of Object and Reasons—that one of the
High Courts held that even murder or like offences can be preached. Now it is an
extraordinary state of affairs if that can be done. It may be and | am quite sure it

would be in the long run, as in other countries, that judicial interpretation would
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gradually bring things more in line with which | would beg to say is the spirit of the
Constitution.

Prof. Ranga (Madras): Was it an Indian Judge who said that even murder could be
preached?

Shri Jawaharlal Nehru: | do not remember his nationality; | cannot say.

An Hon. Member: It was a Punjab Judge.

Shri. Jawaharlal Nehru: But I do not think we should go into that question.

Pandit Krishna Chandra Sharma (Uttar Pradesh): That position has been rejected
by the Supreme Court.

Shri Jawaharlal Nehru: | have no doubt that in course of time with the help of the
highest courts in the land we would develop conventions eventually which would
widen the authority of the Legislature to deal with them as the United States of
America has done. The unfortunate part is that we just cannot wait for a generation or
two for these conventions etc. to develop. We have to deal with the situation today
and tomorrow, this year and the next year. Therefore the safest way is not to pass
legislation in a hurry but to enable Parliament to have authority to deal with such
matters. Personally | confess my own belief is that it is better in any event and always
for Parliament to have a large measure of authority, even the authority to make
mistakes and go to pieces. Certainly | realise that in conditions as they exist in India
today the exact form, let us say, and of the Constitution of the United Kingdom is not
applicable. We are too big a country, too varied a country. We have to have a kind of
federation, autonomous States and the like. Therefore it is inevitable that we should
have a written Constitution. We have got it, and it is a fine Constitution. Gradually as
we work it, difficulties appear. As wise men we deal with them and changer it.

Here may | say, in connection with the use of the coercive apparatus of the State to
deal with these problems, it has been our misfortune in the past two or three years to
have had to use it in a variety of ways? We have had to use it because, practically
speaking, we have had sometimes to face a challenge which can only be comparable
to the challenge of war. The challenge may have come internally, but it was a
challenge to the State as a war challenge is, that is by violence and by violent effort.

We had to face it—as every State has to face it—by the organised strength of the
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State, whether it is the police or the military strength, whether it was in Telangana or
wherever it may be. Yet | should like to remind the House in this connection of
Telangana which | mentioned that we have recently seen—and the thing is happening
today—another way of meeting this type of situation, a peaceful way, a non-violent
way. We have been seeing the frail figure of Vinobha Bhave marching singly into
Telangana and by his words and by his action producing a tremendous effect on the
people there and possibly even in the immediate present producing much more effect
than any armed force could have done and certainly, if that is so in the immediate
present, taking a longer view, must certainly be doing more because the effect of the
armed force is good for the time being but in the long run it may not be so good; it
may leave a bad trail of memories.

Now I shall proceed with the other article, the important one, namely article 31. When
| think of this article the whole gamut of pictures comes up before my mind, because
this article deals with the abolition of the zamindari system, with lard laws and
agrarian reform. I am not a Zamindar, nor am | a tenant. | am an outsider. But the
whole length of my public life has been intimately connected, or was intimately
connected, with agrarian agitation in my Province. And so these matters came up
before me repeatedly and | became intimately associated with them. Therefore | have
a certain emotional reaction to them and awareness of them which is much more than
merely an intellectual appreciation. If there is one thing to which we as a party have
been committed in the cast generation or so it is the agrarian reform and the abolition
of the zamindari system.

Shri Hussain Imam (Bihar): With compensation.

Shri Jawaharlal Nehru: With adequate and proper compensation, not too much.

Shri Hussain Imam: 'Adequate’ is quite enough.

Shri Jawaharlal Nehru: Now, apart from our commitment, a survey of the world
today, a survey of Asia today will lead any intelligent person to see that the basic and
the primary problem is the land problem today in Asia, as in India. And every day of
delay adds to the difficulties and dangers, apart from being an injustice in itself. There
are many ways of dealing with this problem. We have seen in many countries this

problem being dealt with quickly and rapidly and without any check, either by
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expropriation absolute or by some middle way of part expropriation and part nominal
compensation, whatever it may be. Anyhow they have dealt with it rapidly. And
where they have done so they have produced a new stability. | am not going into the
justice or injustice of it but am looking at it purely from the point of view of stability.
Of course if you go into, the justice or injustice, you have to take a longer view, not
the justice of today but the justice of yesterday also. But we adopted another method.
and I think we rightly adopted that method, of trying to deal with it not in such a hurry
but as adequately—after full thought and consideration of all interests—as we could,
and the giving of compensation. Now, | am not going into those questions, but it is
patent that when you are out basically to produce certain equality, when you are out to
remedy inequalities, you do not remedy inequalities by producing further inequalities.
We do not want anyone to suffer. But, inevitably, in big social changes some people
have to suffer. We have to think in terms of large schemes of social engineering, not
petty reforms but of big schemes like that. Now, if all our schemes like that are
stopped--maybe rightly stopped, maybe due to a correct interpretation of the law and
therein too the lawyers differ and even Judges have differed—again, | have no doubt
that we have a generation to wait for things to stabilize. Then, we will have the help of
the High Courts of the land, but we cannot wait. That is the difficulty. Even in the last
three years or so some very important measures passed by State Assemblies and the
rest have been held up. No doubt, as | said, the interpretation of the courts must be
accepted as right but you, | and the country has to wait with social and economic
conditions—social and economic upheavals—and we are responsible for them. How
are we to meet them? How are we to meet this challenge of the times? How are we to
answer the question: For the last ten or 20 years you have said, we will do it. Why
have you not done it? It is not good for us to say: We are helpless before fate and the
situation which we are to face at present. Therefore, we have to think in terms of these
big changes, land changes and the like and therefore we thought of amending article
31. Ultimately we thought it best to propose additional articles 31A and 31B and in
addition to that there is a Schedule attached of a number of Acts passed by State
Legislatures, some of which have been challenged or might be challenged and we

thought it best to save them from long delays and these difficulties, so that this
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process of change which has been initiated by the States should go ahead. Many of us
present here are lawyers and have had some training in law which is a good training
and many of us respect lawyers. But nevertheless a lawyer represents precedent and
tradition and not change, not a dynamic process. Above all, the lawyer represents
litigation......

Shri Kamath: You have also been a lawyer.

Shri Jawaharlal Nehru: ...just as, if | may say so with all respect, that in the modern
system of treating disease the doctor is rightly interested in disease......

Shri Hanumanthaiya (Mysore): May | say that a judge presides over litigation?

Mr. Speaker: Order, order. Let him proceed.

Shri Jawaharlal Nehru: Somehow we have found that this magnificent Constitution
that we have framed was later kidnapped and purloined by the lawyers.

Shri Gautam (Utter Pradesh): It is a paradise for them.

Shri Jawaharlal Nehru: Yes. | do not grudge anyone entering paradise but what | do
object to is the shutting of the door and of barring and bolting it and preventing others
from coming in. The other day | was reading an article about India by a very eminent
American and in that article which contained many correct statements and some
Incorrect statements, the author finished up by saying that India has very difficult
problems to face but the most acute of them he said, can be put in five words and
those five words were: land, water, babies, cows and capital I think that there is a
great deal of truth in this concise analysis of the Indian situation.

Shri Kamath: No lawyers there?

Shri Jawaharlal Nehru: | am not for the moment going to say anything about babies
or cows, important as they are nor do | wish to say anything about capital which is a
most important question. Our capital resources are matters with which my colleague
the Finance Minister and the Planning Commission are dealing but we come back to
land and water. Water is connected with the land that we want to improve and we
have big river valley schemes, wells and all that. Finally we come back to the land
which is the most important of all and if we do not make proper arrangements for the
land, all our other schemes whether they are about grow-more-food or anything else

may fail. Therefore, something in the shape of this amendment that | have suggested
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becomes necessary. Again, if | may say so, what is intended is to give power to this
House or to a future Parliament to deal with this so that it may not feel helpless when
a situation arises which calls for its intervention.

Mr. Speaker: Motion moved:

"That the Bill to amend the Constitution of India be referred to a Select Committee
consisting of Prof. K. T. Shah, Sardar Hukam Singh, Pandit Hirday Nath Kunzru, Dr.
Syama Prasad Mookerjee, Shri Naziruddin Ahmad, Shri Rajagopalachari, Shri L.
Krishnaswami Bharati, Shri Awadheshwar Prasad Sinha, Shri T. R. Deogirikar, Dr. B.
R. Ambedkar, Shri V. S. Sarwate, Shri Mohanlal Gautam, Shri R. K. Sidhva, Shri
Khandubhai K. Desai, Shri K. Hanumanthaiya, Shri Raj Bahadur, Shrimati. G.
Durgabai, Shri Manilal Chaturbhai Shah, Shri Dev Kanta Borooah, Shri Satya
Narayan Sinha and the Mover with instructions to report on Monday the 21st May,
1951.”

Under the rules whenever the Deputy-Speaker is a member of any Select Committee,
he presides but as he is not a Member of this Committee, | have to nominate one.

Shri T. T. Krishnamachari (Madras): It can be nominated after the motion has been
accepted by the House.

Mr. Speaker: I am mentioning the Chairman. The whole thing will fall through in
case the House throws this motion out. | should clarify the point because the name of
the Chairman is usually mentioned. I will in this case suggest the hon. Leader of the
House to be the Chairman of the Committee.

Shri Naziruddin Ahmad (West Bengal): | have been selected as a member of this
Select Committee and | am grateful for it. In view, however, of the fact that | have an
amendment standing in my name coming up later, wherein | am opposing the present
motion, | want to know whether | would really be a proper member of the Select
Committee.

Mr. Speaker: Essentially it is a point of propriety which the hon. Member has to
decide for himself. If he refers to the amendment about circulation in his name, he
need not move his own. There are others whose amendments ate there.

Sardar Hukam Singh (Punjab): Similar would be the case with me.

Shri Naziruddin Ahmad: | wish to move the amendment.
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Mr. Speaker: | do not see any contradiction looking to the nature of this measure. As
regards the formation of the Select Committee, | should not express any opinion on it
as it should be representative of all the different views in the House.

There are different amendments. Which of them are going to be moved? There are
different amendments giving different dates.

Shri Naziruddin Ahmad: | beg to move:

"That the Bill be circulated for the purpose of eliciting opinion thereon by the 31st day
of May, 1951."

Sardar Hukam Singh: | beg to move:

"That the Bill be circulated for the purpose of eliciting opinion thereon by the 31st day
of July, 1951."

Shri Sarangdhar Das (Orissa): | beg to move:

"That the Bill be circulated for the purpose of eliciting opinion thereon by the 30th
day of June, 1951."

Shri Syamnandan Sahaya (Bihar): | beg to move:

"That the Bill be circulated for the purpose of eliciting opinion thereon by the 15th
June, 1951."

Dr. S. P. Mookerjee (West Bengal): | beg to move:

"That the Bill be circulated for the purpose of eliciting Opinion thereon by the 1st
June, 1951."

Shri Kamath: I beg to move:

In the motion, for "Monday, the 21st May, 1951" substitute "Monday, the 4th June,
1951."

Mr. Speaker: We can take it that these amendments are before the House. There is
the main motion for reference to the Select Committee and the amendments for
circulation for different dates.

Shri Kamath: May | ask, Sir, if you will adhere to the healthy convention you have
established in this House that members of the Select Committee should not participate
In the debate at this stage?

Pandit Kunzru (Uttar Pradesh): Members of the Select Committee should be allowed

to take part in the discussion. My hon. friend has not....
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Mr. Speaker: Order, order; let the hon. Member hear my reactions first. I am not
going to finally decide. | have given thought to this matter. Though the convention is
sound and healthy, looking to the exceptional legislation that is coming before the
House, | do not propose to place any ban on any of the Members including members
of the Select Committee. It is only an exception to the general rule. It does not mean
that the convention is slackened. On a Bill of this importance, I do not think it is
possible or proper to restrict the discussion only to the other hon. Members.

Dr. Deshmukh (Madhya Pradesh): Let the Members at least make short speeches.
Mr. Speaker: It all depends on the Members.

Dr. S. P. Mookerjee: | believe never-before in the history of Parliament were we
called upon to consider a matter which is so momentous and grave as we have been
today on the-motion of the hon. Prime Minister. The Prime Minister, in his speech,
tried to clarify the position and here inferred to his own opinion that the measure is not
a complicated one, nor a big one. It is he said, a simple one; but even through a simple
process very serious consequences may often ensue when it affects the rights and
liberties of individuals or of a nation.

| do not want to say anything on the technical aspects of the change proposed, namely,
whether this House is competent to consider this matter or not. The Prime Minister
pointed out, that if the Constituent Assembly was competent to pass a Constitution
which has been found more or less satisfactory by all sections of public opinion in this
country, obviously, if there is a need for changing the provisions of such a
Constitution, Parliament, according to the Constitution itself, must be competent to
deal with this matter. There may be an opinion expressed that such changes should
wait until the new Parliament has been constituted, because, then, the people who
would come in a more representative character representing the adults of the Indian
population, would be able to judge whether the changes proposed in the Constitution
are really necessary or desirable.

| shall not say much on those formal amendments which have been proposed,
although | have some suggestions to make in respect of them which | may place
before the Select Committee when it meets. I shall deal with the three main changes

which have been proposed in the Constitution. The Constitution has been working for
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about 15 months. It was incumbent upon the Prime Minister to point out in his speech
what exactly have been the difficulties which have compelled the Government to
come forward with the proposed changes. To my mind, the explanation which he gave
was weak and halting and not acceptable, nor was it satisfactory.

[SHRIMATI DURGABAI in the Chair]

He has assured the House and the country, to quote his own words, that he has not
brought forward this measure in a spirit of light-heartedness, not in haste, that he has
bestowed careful thought and scrutiny not he, but the Government also; and that they
have consulted various people throughout the country. I accept these assertions. But,
surely, any changes in the Constitution which may be considered by Parliament have
to be considered not in secrecy by the Government along with certain chosen people;
but opinion has to be called for on the provisions of the Bill from the people at large,
by all sections of public opinion outside the House. I ask the Prime Minister what
steps he proposed to take to secure public opinion on the changes that he proposes to
make. We have suggested some of us, that the Bill should be circulated for eliciting
public opinion. It has not been suggested as a dilatory motion, because the date within
which opinion has to be received varies from 31st May to 15th of July. It is not a
formal proposal also. The Prime Minister said that there is no particular hurry about
the matter. He made the strange declaration that this Government has no desire to pass
any laws on the lines of the changes which he proposes to make and that these are
only enabling powers which he wishes to hand over to Parliament or the State
Legislatures; that he is making these changes not for the purpose of securing better
administration so long as he is the Prime Minister of this country, but that he is
thinking more in terms of future Parliaments and the welfare of generations yet to be
born. If that is his magnanimity, if that is his great foresight and statesmanship when
he tries to peep into the future and read the minds of the people that are yet to come in
the sphere of Parliamentary politics, why should he not accept the proposal for
circulating the Bill for eliciting public opinion? The changes proposed are not simple.
The changes are fundamental and they go to the very root of some of the vital
provisions of the Constitution, not only the Constitution of this country, but the

Constitution of any country in which people are anxious to retain freedom and liberty
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of thought and action. | therefore ask the Prime Minister that he should be true to his
word. If he really does not want to hurry, then, he should accept our proposal. Let the
time be two weeks or three weeks; it does not matter. But, let the public of India have
this impression that when this first great step is being taken by the Government to
amend the Constitution, there is no indecent or undue haste followed by the
Government of the day.

How was he Constitution framed? We spent nearly four years to frame this
Constitution. It was not hurriedly done. Take this Chapter on Fundamental Rights. A
special committee was appointed of which the Prime Minister himself was the
Chairman. How many months, how many years did we not take to weigh every single
paragraph, every single sentence and every single word of that chapter? How many
changes did we make at various stages of the proceedings of the Constituent
Assembly? We were criticised by the people outside the Constituent Assembly that we
were taking too long a time. But many of us justified this delay because we were
anxious that nothing should be done hastily or on the spur of the moment. We were
doing something which was unique in the annals of this country, something indeed, to
which there are not many parallels in the entire civilised world. The country had
attained political freedom and within a few months of attaining it, it set itself to the
task of writing a Constitution and putting down everything clearly and precisely so
that the people of the country belonging to all shades of opinion might have a clear
idea of what exactly the country stood for. If that is so, why this indecent haste to
change such a Constitution? Changes in the Constitution have been made in other
countries. | was looking at the first change or amendment made to the American
Constitution, and that was within three years of its first enactment. But what were the
changes for? The first amendments which were made in the American Constitution
were not for curtailing freedom, not for taking away rights that had been deliberately
given two and a half years ago. But every single one of those changes was made for
extending the individual and the social rights of the people of the United States of
America. It was a change for the advancement of the sacred policy and the principle
for which the United States of America stood. And what is the sad picture that we

present to the country to-day? Within a year, and a half of enacting the Constitution,
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we come forward and however much the Prime Minister might attempt to say that the
changes are simple, that there is no controversy about it, he knows it and knows it in
his heart of hearts, champion of liberty that he has been throughout his life, that what
he is going to do is nothing short of cutting at the very root of the fundamental
principles of the Constitution which he helped, more than anybody else, to pass only
about a year and a half ago. This is the challenge which he has deliberately thrown up
to the people of India. | do not know why he has thrown up this challenge. Is it due to
fear? Does he feel that he is incapable to-day to carry on the administration of the
country unless he is clothed with more and more powers to be arbitrarily utilised so
that his will may be the last word on the subject? Or is it his doubt in the wisdom of
the people whose champion he has been all his life? Does he feel that the people of
India have run amuck and cannot be trusted with the freedom that has been given to
them? What is it that he has in his mind? | was hearing the explanation that he was
giving—explanation which, if I may say so, cannot stand the test of a moment's
scrutiny. He has spoken a number of times and said that, after all, what he is doing is
simply to clothe Parliament with permissive power, that he is trusting Parliament. But
is he really trusting Parliament? Is he giving the Members of Parliament full liberty to
decide questions? As we understand it, it is something different. He is treating this
matter as a purely party question. He ought to treat this question as something
different, something which affects the lives and liberties of individuals and the people
as a whole and not as a party question, however big and however well-organised that
party might be. He issued a circular to all the members of his party that their physical
presence for the Constitution (First Amendment) Bill was necessary, even though the
temperature in Delhi might go up to 110 or 112 degrees, that their presence was an
imperative necessity.

An Hon. Member: That was so even when the Constitution was being made.

Dr. S. P. Mookerjee: There is nothing wrong in their physical presence when
Parliament is considering a matter of such vital importance. (Interruptions). If hon.
Members will hold themselves in patience when | come to the second part, they will
immediately realise what has been the second step which the hon. the Prime Minister,

the Leader of the House took in this matter. The circular has gone out that the motion
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of the hon. Jawaharlal Nehru is to be accepted. No amendment is to be moved by the
members of the Party, and if moved by non-party Members, is to be opposed.
(Interruptions). That is perfectly all right from the party point of view. That is quite
proper. But............

Shri Naziruddin Ahmad: On a point of order. Instructions to the members of a party
to the shape of a whip are private instructions and relate only to the internal working
of a party, and as such they are outside the scope of the discussion here. Mr.
Chairman: | was about to say that the Whip's instructions to Members are private
instructions and are not meant to be alluded to and the hon. Member's point of order is
accepted.

Dr. S. P. Mookerjee: Then | do not know how it came to my hands inside the
Chamber. In any case, my point is not about the wording of the Whip. Let me not refer
to it at all. But my point is with reference to what the Prime Minister himself said, that
after all what is being done is to clothe Parliament with permissive powers so that
Parliament may decide what should be done and what should not be done. That is all
right so far as it goes, provided vital matters like this are not looked upon as party
questions. The free will of every Member of the House must be exercised without fear
or expectation of favour.

Shri Sidhva (Madhya Pradesh): In that case, no Government can exist.

Dr. S. P. Mookerjee: Whether any Government can exist or not is a matter
completely irrelevant now.

Mr. Chairman: The Whip does not bind anybody who does not belong to any party.
They can take any course they like.

Dr. S. P. Mookerjee: Good, and that they are doing.

The hon. Prime Minister stated in his speech that the three, particular articles which
are proposed to be changed by the amendments deal with vital matters concerning the
welfare of the State as a whole. Let me take article 19 in the first instance. The Prime
Minister referred in detail to the freedom of the Press. Now | would like him to look at
the article as it stands at present. He referred specially to two-pages or sheets-
newspapers in this country which are responsible for the progressive deterioration of

the moral standards of our younger folk, and he pointed out that what they are writing
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are immoral, untrue, vulgar, indecent, corroding. Now, what are the provisions that
exist at present which authorise either Parliament or a State Legislature to pass laws
for the purpose of curbing such a state of affairs? The exceptions which have been
embodied in article 19 state very clearly in clause (2):

"Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law
in so far as it relates to, or prevent the State from making any law relating to, libel,
slander, defamation, contempt of court or any matter which offends against decency or
morality or which undermines the Security of, or tends to overthrow, the State."

Now, if there are newspapers which are guilty of these very serious acts of omission
and commissions which the Prime Minister so graphically' described, obviously the
present Constitution arms Parliament and the' State Legislatures with sufficient
powers to deal with them.

Pandit Balkrishna Sharma (Uttar Pradesh): Ask the High Courts.

Dr. S. P. Mookerjee: | shall ask the High courts.

Pandit Balkrishna Sharma: A person can preach murder and still go scot-free.

Dr. S. P. Mookerjee: There is a proverb that the heat of the sand is sometimes greater
than the heat of' the Sun. Well, so far as this reference to the preaching of murder is
concerned, when the Prime Minister referred to it, it was pointed out by an hon.
Member that the judgment had already been reversed by the Supreme Court.

Shri Sidhva: No, no.

Shri Bharati (Madras): No.

Dr. S. P. Mookerjee: So far as that decision is concerned it has been reversed by the
Supreme Court. | have got with me the judgements of the Supreme Court which is the
final court of the land, in two cases, one of Ramesh Thapar vs. The State of Madras
and the other of Brij Bhushan vs. the State of Delhi. When the question of
interpretation of article 19 came up, the Supreme Court held that if the maintenance of
public, order or securing the public safety was something which did not affect the
security of the State or the overthrowing of the State, then there could be no restriction
on freedom of speech. At the same time in another case considered by the Supreme
Court recently where the question of the validity of the Preventive Detention Act

came up for discussion, the Court held that it was open to a State Legislature or to



31

Parliament to pass laws in respect of matters which affected even public order and
thereby detain persons. Now, let us look at the present provisions of the law.
Parliament has passed the Preventive Detention Act. Its powers are sufficiently wide
in character. Any person, according to that law, read with the provisions in the
Constitution, can be detained for an unlimited period provided conditions are fulfilled
which would make Government satisfy itself and the public that no one is being
unreasonably detained. Now, supposing there are persons who are preaching murder
and who are doing, something of that character, supposing there is some newspaper
which is doing something of that character and the writer is there, the individual can
be secured under the Preventive Detention Act So, if you want to prevent a person, or
group of persons from committing acts which you consider to be against the interests
of public order, you are already clothed with sufficient authority to do so.

Mr. Chairman: 1 think that the Preventive Detention Act has laid down certain
conditions under which alone persons could be detained, and these persons cannot be
covered.

Dr. S. P. Mookerjee: It is not the Prime Minister's intention nor Government's
intention that men who are innocent should be detained. If there is some case against
any one you need not even present it in the court. The only thing you are to do is to
satisfy an Advisory Council that you have sufficient material which would justify you
to take the person in custody and detain him as long as you like. There is no limit
imposed under the provisions of the Constitution. That is the present law.

An Hon. Member: Do you advise that?

Dr. S. P. Mookerjee: | am not advising it. The power is there. The Prime Minister
takes upon himself the responsibility......

Pandit Thakur Das Bhargava (Punjab): Can that man be punished by the Court?

Dr. S. P. Mookerjee: If you detain man as long as he lives, obviously it is a very
severe punishment you can give. Now that is one part of the problem.

The next is that supposing a man commits an act, makes a speech and some overt act
Is done, then what happens? The provisions of the ordinary Penal Code or the criminal
law' of the land are applied. The man may be bound down under the criminal law. He

makes a speech; he is arrested and put in jail. That is being done. If your intention' is
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only to take action against d small group which is spreading venom and vulgarity
throughout the country, obviously you do not have to change the provisions of the
Constitution. As the Prime Minister also hinted in his speech, there is the possibility
of extending the operation of such wide powers to bona fide cases and thereby abuse
the power given. Now what is the guarantee that these provisions will not be so
abused? If you say public order, Parliament does not administer. Parliament passes
laws. If you say anything that offends public order then | may state that public order is
an expression which is capable of the widest possible definition. You can utilise it in
penalising your political opponents. The Prime Minister said something about the
legal profession not being dynamic and remaining static and preventing all sorts of
things. Now it is rather strange that a member of the legal profession who happens to
be a Judge of the Supreme Court in the case of Ramesh Thapar, while dealing with the
provisions for maintenance of the civil life of the citizen under the Constitution of
India said these memorable words:

"Thus, very narrow and stringent limits have been set to permissible legislative
abridgement of the right of free speech and expression, and this was doubtless due to
the realisation that freedom of speech and of the press lay at the foundation of all
democratic organisations, for without free political discussion no public education, so
essential for the proper functioning of the processes of popular government, is
possible. A freedom of such amplitude might involve risks of abuse. But the framers
of the Constitution may well have reflected, with Madison who was 'the leading spirit
In the preparation of the First Amendment of the Federal Constitution’, that 'it is better
to leave a few of its noxious branches to their luxuriant growth, than, by pruning them
away, to injure the vigour of those yielding the proper fruits' "

Here was a Judge—an Indian Judge—appointed by the same Government which is in
power today, Mr. Justice Patanjali Sastri, who has interpreted the Constitution not to
prove himself a man who did not know what dynamic growth was but one who gave a
noble interpretation to our own Constitution for the protection of the liberty of the
Indian subjects. Whether the Legislature. Parliament or Government would agree with
the Supreme Court or not is a different matter. But at any rate we should feel proud

that our judiciary has proved so independent. It has, given expression to its opinion in
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interpreting the provisions of the Constitution not in a manner which goes against the
interest of the country but for securing the expanding rights and liberties of the people.
Shri Sidhva: What about the independence of the country?

Dr. S. P. Mookerjee: The independence of the country will remain intact if you do
not try to pass coercive measures. As the hon. Prime Minister said, no country can
ever be governed by force or by coercion. If the country has run amuck, if there are
people who could not be kept under control without exercising very strict executive
rights and powers, then you must enquire why it is that the country has come to that
state of affairs. Why should these people who were swearing by you only a year ago,
should condemn you to-day and why should it be necessary to find bullets and
bayonets for keeping your freedom intact?

Shri Sidhva: For political purposes

Dr. S. P. Mookerjee: Mr. Sidhva says for political purposes. | have said that | do not
want more heat from the sand and | would like the heat from the Sun. So far as
political power is concerned | would say with all earnestness that very often it is our
inability to probe into particular situations that create difficulties. We fail miserably to
solve national problems and we want to gag and coerce people. | would specially
remind the Prime Minister of the happenings at Cooch-Behar a, few days ago. | was
myself there. | saw how India celebrated her first Jalianwala Bagh after her attaining
freedom. | saw how there was complete collapse of the administration there. The price
of rice was shooting up from Rs. 30 to Rs. 70. About 56,000 maunds of rice were
lying under the control of the local administration and not one maund of rice was
released in time. The order for modified rationing came two hours before the bullets
were used. Even that order was not communicated to the people and young women
and children were shot dead, the answer given was political exploitation by certain
groups. | saw the people. There might have been some political groups here and there
but the vast majority of the people were peace-loving, were anxious to co-operate with
the Government. They did not know what politics was. | saw ladies, illiterate who had
never seen politics and they asked: "After attainment of freedom, is this state of affairs

that is to come to our country? We cannot get our rice even when it is there and when
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we ask for it, we get bullets in place of rice.” If you say that you want more and more
powers for curbing such situations, you will fail and hopelessly fail.

Shri Sidhva: If there was so much food, why was there any riot?

Dr. S. P. Mookerjee: You come to me and | will explain it.

| therefore say that the Prime Minister has not succeeded in pointing out any reason
why the amendment to article 19 should be made as proposed.

Let me deal with foreign relations. The Prime Minister said that it was not his
intention that criticism of foreign powers should be curbed. | have been trying to read
the Constitution of other countries and | have also been trying to find out from case
law—and in this Dr. Ambedkar might be able to help us—and I have not been able to
find any precedent in any part of the civilised world whereby law under the provisions
of the Constitution criticism of foreign powers is taboo. Who will be the person who
will be first affected if you pass this law? It will be our Prime Minister, Pandit
Jawarharlal Nehru. Will he then be able to say that if Pakistan encroaches one inch
more into the territory of Kashmir he will consider it as a war on India? That will
offend Pakistan and he cannot make that statement.

Shri Jawaharlal Nehru: May | point out that | said nothing about criticism of foreign
powers being prohibited.

Dr. S. P. Mookerjee: | am glad about it. We can discuss this question later on. But the
way in which the wording has been suggested here—affecting friendly relations with
foreign powers—is hardly reassuring. Who is to decide this question? Will our High
Court decide it? Or will our Supreme Court decide whether criticism which has been
made would disturb the friendly relations between India and any foreign country? Will
this be a matter which will be decided by the foreign country? We may say anything
about a foreign country with the utmost friendship in our hearts but if that country
misunderstands and says that it offends it or it affects our friendly relations with them,
you are at once bound by the provisions of the Constitution. Why should you pass
such a law? | do not know whether it relates to the demand which is made in certain
quarters about a possible reunion of India and Pakistan. | know the Prime Minister
holds very strong views about it and he has said a number of times that any such

movement or agitation is harmful to the interests of the country and that he does not
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like it. I do not mind it is his view. But if | hold a contrary view, as indeed | do most
seriously and earnestly, that this partition has been a mistake and has to be annulled
some day or other (An Hon. Member: By force?) why should | not have a right to say
that?

Pandit Malaviya (Uttar Pradesh): And give 40 per cent or 50 per cent representation
to the Muslims everywhere all over this country.

Dr. S. P. Mookerjee: Why should | not have the right to agitate for it? Pandit
Jawaharlal Nehru as the leader of a big political party may oppose this view. He can
appeal to his countrymen not to listen to those who today are advocating an annulment
of the partition of India. | can understand that: it will be an appeal to the logic and the
good sense of the people. He wins or | win or somebody else wins. We will see what
is the verdict of the people. That is a perfectly constitutional approach to the problem.
| can even understand the Prime Minister of India, not as leader of the Congress party,
to say that if by carrying on such agitation you create conditions in the country which
lead to riots and bloodshed, he must step in and prevent it. The ordinary law of the
land will then operate.

| have heard the Prime Minister speak on many occasions arid | have been trying to
analyse his viewpoint. But unfortunately his statements are so contradictory to one
another that | found it difficult to get at the core of them. But | would like him to
explain some time or ether as to what should be the attitude of Government on matters
so vital to the interests of the people of India. If he says as the head of the Government
that he is prepared to allow any viewpoint to be circulated within the country—and
that is what we understand by democratic freedom—so long as it does not advocate
chaos, | would be at one with him. If he says that because he does not like that
anybody should speak about the annulment of the partition he means to prevent us and
therefore wants to put these words in the Constitution and later pass some law
consistent with them, then | say it is most arbitrary and if done, will lead to very
serious consequences. | do not know what will happen in future. I am not necessarily
thinking in terms of war. | am hoping—it may be a hope which may not be achieved
in my lifetime—that this terrible mistake, which we made in partitioning the country

trying to get something which we thought we were getting but which we actually did
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not, has to be remedied, not in communal interests but in the interests of both the
Hindus and Muslims and everyone else. We have got to realise that apart from the
communal aspect of it, economically, strategically, nationally and internationally we
have been rendered weak and severely hit by British diplomacy. | hope that someday
people will realise that this mistake will have to be rectified by the good-sense of the
people of both the countries.

Pandit Krishna Chandra Sharma: Were you sleeping when the country was
partitioned? Why did you not revolt then?

Dr. S. P. Mookerjee: | am at least revolting today and will you also have the good
sense to revolt with me?

Mr. Chairman: May | appeal to hon. Members to be very calm. Everyone will have
his chance to say what he likes.

Dr. S. P. Mookerjee: The point that | would like to urge before the Prime Minister is
that this provision is totally unnecessary. People are saying that this is being done to
placate or appease Pakistan. But how long can this go on? Supposing Pakistan wants
that India should be tagged on to Pakistan and we protest against it and carry on
agitation, which would disturb the friendly relations between India and Pakistan, we
will be guilty. It is a most dangerous clause, a clause which we do not find in any
constitution in the world and there is no justification at all why such a clause should
be provided. It is not a question of Pakistan only: it may be the case of other foreign
countries about whose policy we may not be in agreement.

| have got here a book written in Chinese issued by the present Chinese Government. |
have not been able to get it fully translated: otherwise | would have read it out to the
House. | have a partial translation of the book with me today. The book is issued by
the present Chine Government and it is nothing but a scurrilous abuse of India, her
culture, her leaders starting from Mahatma Gandhi and ending by saying that England
is the running dog of America and India to-day under Pandit Jawaharlal Nehru's
leadership is the running dog of Britain. That is how that book concludes. Supposing
we want to give a constructive and reasoned reply. It may affect the friendly relations
between India and China and we will be committing an offence under the law. What is

the necessity? What has happened here? Why are you anxious to make such a drastic
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provision in the Constitution itself? (An Hon. Member: Is it a Chinese Government
publication?) It is published by the present Chinese Government in Chinese (An Hon.
Member: When?) in 1949. It is being translated and | shall be able to bring the full
translation tomorrow.

Let me now come to the important article 31. What is the change that is being
proposed? The Prime Minister talked very feelingly and quite rightly too about his
great desire and ambition to introduce land reforms. There is no quarrel about this
standpoint. Naturally the present land system in India is an outdated one and we
cannot allow it to continue without great detriment to the interests of the people at
large. When we passed the Constitution the Prime Minister would remember how he
passed days and weeks in finding out a formula which would not compromise on any
great question of principle but at the same time present a workable agreement. His
anxiety was, as it was the anxiety of many of us, that in matters like this we should
proceed with the greatest measure of agreement. He referred to the pledge which the
Congress party gave for the abolition of zamindari. As he rightly pointed out the
declaration was that zamindari would be abolished, for which fair compensation
would be paid. Whether right or wrong, there are many parties which say that no
compensation should be given and others who insist that the fullest compensation
should be given. In any case the Congress stood for abolition of zamindari on payment
of fair compensation.

An Hon. Member: Equitable compensation.
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Dr. S. P. Mookerjee: Equitable compensation. That was the pledge which was given
by the Congress. Now, when you passed the Constitution after a good deal of
discussion, what is the frame-work that you produced? We were anxious that the
guantum of compensation should not at every stage, be subject to judicial decisions.
At the same time we were anxious that a certain framework should be placed before
the country and the persons concerned so that the fullest measure of assurance could
be given to all concerned. Now, article 31 provides that either the actual compensation
or the principles on which compensation is to be paid, or the principles on which
payment is to be made, will all be determined by law. We also protected certain
specific legislative measures which were passed eighteen months prior to the
commencement of the Constitution.

That is how matters stand now. What has happened since then? That there has been
delay is not the fault of the Constitution. There is only one party which is ruling India
today. All the Governments are under the control of a centrally organised party. It is
not that one particular party in one particular State proceeds in one manner and
another party in another State proceeds in another manner. Why has not the Centre set
down and given some sort of a formula saying: "This is the formula which every State
should adopt in effecting land reforms, making such minor changes as local conditions
may necessitate"? Now, pursuant to the provisions of the Constitution several State
Legislatures have passed laws. The Bihar law has been declared to be ultra vires by
the Patna High Court—mind you, not on the ground of compensation but on an
entirely different ground: the question of discrimination between one class and
another. Well, whether that judgment is right or not is not my point. Then the U.P.
Legislature has passed a law which the Allahabad High Court has held to be intra
vires. The Nagpur High Court also has held the Madhya Pradesh Act to be intra vires.
If the Patna High Court has passed a judgment which according to Government is not
correct—in fact, some aspects of the matter are already before the Supreme Court—
the only way in, which any Government can or should proceed, is to have a quick
decision made by the Supreme Court.

Shri Bharati: How can that be done?
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Dr. S. P. Mookerjee: That can easily be done. You consult the Law Minister or the
Attorney General, they will advise you. You get a quick decision by the Supreme
Court. Supposing it takes a month, or two months even, if the Supreme Court comes
to a certain conclusion which you consider .to be fundamentally opposed to the basic
principles on which the Constitution was framed then and only then would there be
the right for you to ask for an amendment of the Constitution. That is the only logical,
fair and equitable procedure which any Government which believes in the sanctity and
sacredness of any Constitution, or any Parliament, which believes in such sacredness
and sanctity would follow. But what is it you are doing? Will hon. Members read and
re-read the clause as it has been proposed? What you say is that particular laws which
are to be mentioned in a Schedule to the Constitution, no matter whether they infringe
any provision of the Constitution or not, are deemed to be valid. Is that the way in
which the Constitution should be amended? Supposing a particular Legislature passes
a piece of legislation which is absolutely nonsensical. By this amendment to the
Constitution you are saying that whatever legislation is passed it is deemed to be the
law. Then why have your Constitution? Why have your Fundamental Rights? Who
asked you to have these Fundamental Rights at all? You might have said: "Parliament
Is Supreme and Parliament may from time to time pass any law in any matter it liked
and that will be the Jaw binding on the people. You passed the Fundamental Rights
deliberately arid you clothed the judiciary with certain powers not for the purpose of
abusing the provisions of the Constitution but for giving interpretations and generally
acting in a manner which will be consistent with the welfare of the people. If the
Supreme Court has gone wrong, come forward and say that the Supreme Court has
come to such-and-such conclusions which are repugnant to the basic principles on
which the Constitution was based. But the Supreme Court has not had a chance to
consider this matter and you are coming forward with this hasty proposal that any law
mentioned in the Schedule--there are a dozen of them there—would be deemed to be
valid. Not only that. 1 can even understand your considering the laws which are
already passed and which are before you, but you are saying that in future if any law is
passed with regard to these subjects, it would be deemed to be valid notwithstanding

the provisions of the Constitution. Can anything be more absurd and more ridiculous?
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Is Parliament being considered as a serious body? You are treating this Constitution as
a scrap of paper. This is not a Constitution----it is just a piece of legislative enactment
passed by Parliament. You come forward and say: “We want to change the
Constitution.” You cannot do like that. And what is the dangerous precedent that you
are creating? Maybe you will continue for eternity, in the next generation, for
generations unborn; that is quite possible. But supposing some other party comes into
authority? What is the precedent which you are laying down? - that if any particular
Bill is passed by any Legislature all that you have to do is to get hold of your
subservient Parliament and make it change the Constitution and provide that whatever
is passed by the Legislature is valid. Let us treat the subject more seriously, more
rationally.

Therefore, | would very earnestly suggest that a situation has not yet come when any
change in article 31 is called for. Let us not confuse the issue by raising the question
as to whether zamindari is good or abolition of zamindari is good.

Shri D. D. Pant (Uttar Pradesh): What is your own view?

Dr. S. P. Mookerjee: My own view is that zamindari must be abolished with
compensation. Now will you follow me in what | am saying? You have heard my
view.

The question is not today whether the zamindari system is good or bad, because
merely by abolition of zamindari, you cannot improve the land system. Much more
has to be done in order to improve the conditions of the peasants and also makes them
produce more so that the wealth of the country may be increased. But that is neither
there nor here. Today the point is not whether the zamindari system is good or bad,
but the point is, what is the procedure you ate following for attaining a certain
objective for which you had made a specific provision in the Constitution and which,
let me emphasise, you have not tried yet? If you tried it and then failed | can
understand your anxiety to change the Constitution, but merely in haste you come and
say: "l cannot achieve something quickly. I cannot wait for the fulfilment of the
provisions of the Constitution. Let us get hold of all the legislative enactments and
deem them as legally passed.” Then do not work the Constitution. For a period of so-

called emergency, you can pass a law and say that the entire task of framing,
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interpreting and working the Constitution will be left in the hands of Pandit Jawaharlal
Nehru assisted by such people whom he may desire to consult—pass a simple
amending Bill And thus declare that for the next two years nothing more need be done
in India. That we may understand. It may be dictatorship, it may be anything else, but
you have then a clear-cut, straightforward way of looking at things. But do not have a
camouflaged Constitution; you have declared Preamble of your Constitution that you
have done something unheard of in history, that within so short a period of attainment
of freedom you have trusted the people of this country to draft a Constitution; you
have given a charter of rights to them. Now YOU come forward and stab them in the
back. You are not working for the benefit of the present generation but for party ends.

Mr. Chairman: May | know whether it is not the will of Parliament that is Supreme
over everybody? Is it not the present Parliament that is inviting the amendment? It is
not Mr. Jawaharlal Nehru or anybody that is doing it.

Dr. S. P. Mookerjee: Since the will of Parliament is Supreme | am appealing to the
sober will of Parliament not to do something which will be dangerous. Otherwise |
would not have spoken here—I might have addressed a meeting elsewhere.
(Interruption) The hon. Member interrupts. | know in her heart of hearts she does not
like this amendment. She told me yesterday definitely what she thought of it.

Shrimati Renuka Ray (West Bengal): | said that......

Shri Jawaharlal Nehru. Some of us doubt whether the hon. Member really means
what he says

Dr. S. P. Mookerjee: The hon. Prime Minister apparently speaks standing before a
mirror and thinks everybody is like himself.

Shri Raj Bahadur (Rajasthan): Madam, | must take objection to the hon. Member
describing Parliament to be subservient.

Dr. S. P. Mookerjee: The hon. Member should have known that | did not refer to the
present Parliament at all. | said, supposing in future something like this happens and
there is a subservient Parliament then what happens? How can | dare call this
Parliament subservient when | am a Member of it?

| like these interruptions, because | can feel from these interruptions that there is a real

searching of the heart amongst Members of this house. What we are doing today is not
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the right thing. It is not necessary, it is retrograde, and | would appeal to the Prime
Minister......

Mr. Chairman: | was only trying to tell the hon. Member that he is saying that it is
the Prime Minister and his colleagues who are trying to bring this amendment. That is
not correct. It is Parliament that is now considering the amendment.

Dr. S. P. Mookerjee: The reason why | was appealing to the Prime Minister
especially was that | thought, my capacity being limited, if | could convince one
individual, my objective could be attained. By appealing to the emotions of the Prime
Minister | was appealing to all the Members of this House warning them that we are
today being asked for the first time to amend our sacred Constitution. It is a great
document. It is not a matter which you can take in a light-hearted way. We are
anxious—no matter what our individual views may be on various matters—to retain
the foundation of a good and solid Government which can work in the interest of all
sections of the people of this country. That I certainly believe is the objective of all of
us. Nov, if we proceed in a light-hearted way to amend the Constitution, naturally we
create a precedent which may lead to very serious consequences. These things, taken
each one of them separately, may not mean much. But after all if you take them as a
whole and the manner in which you are proceeding, you are doing a great disservice.
If there is anything standing in your way you just come and amend the Constitution,
utterly ignoring public opinion.

| would just like to refer the Prime Minister to the Constitutions of England and of
America. Here we have deliberately made our choice. We decided to have a written

Constitution. We decided to have a Part on Fundamental Rights.
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Naturally when you have a Part on Fundamental Rights it obviously means that not
the executive Government, not even Parliament, but the judiciary and the judiciary
alone will be able to interpret and advise and decide whether the Constitution is
working properly or not. That is how it is worked in different countries.

As | was reading one of the judgments yesterday | came across significant remarks
made by one of the Judges of America that the greatest constitutional issue in all
American history was not settled by the court, not even in the halls of the Congress,
but on the battlefield of America. Freedom developed in that country not by passing
laws, or by the decrees of the President, because the ultimate sanction rested with the
people. We have also to reckon with the people in this country. We have drawn up the
Constitution with a declared desire to protect the mighty rights and interests of the
people, millions of them who are downtrodden and have not the courage to speak out.
But as the Prime Minister knows, even in their hearts a. new awakening has come. As
we move about from place to place, we can see the signs of that reawakening, which
we could not have dreamt could happen so quickly. Now let us take the fullest
advantage of that reawakening in the larger interests of this country. Let us not try to
arm the executive with wider and larger powers being afraid of a Frankenstein that is
supposed to have raised its head in India. There may be elements in this country with
mischievous intentions. But the larger section of the population of the country is well
mannered and they are anxious that this country should go ahead peacefully.
Therefore, their hearts being sound, we have to approach them in the proper way. We
have to tackle the great problems of administration in social and economic spheres
specially so as to earn their spontaneous confidence.

Talking about the Supreme Court, the Prime Minister said that while conventions may
arise even in this country—I hope they will—that will take a generation, and how can
you wait for a generation? Therefore, what is the remedy? Do not create healthy
conventions. Let the executive decide what is to be done; let it be armed with new and
arbitrary Powers; and even that slow attempt at making new conventions you want to
crush. Is that the way you want to preserve the sanctity and sacredness of the
Constitution which is your own handiwork. Now look at this—I am reading from
Beck's The Constitution of the United States. This is how it reads:
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“This great power to curb legislatures and executives, and therefore majorities, by
resort to the paramount will of a written Constitution, has been exerted for over 10
years, and while not infrequently the party whose power is thus curbed has vented its
wrath and disappointment upon the Supreme Court, yet after the thunder of political
debate has passed and the earthquake of party passion has spent its force, the 'still
small voice' of the Supreme Court has always prevailed.”

And further on:

"The most effective restraint which freemen have ever imposed upon themselves is
this extraordinary power of the Supreme Court. The value of such a restraint upon
precipitate action is so great that it is improbable that the American people will, atleast
in the near future, thus destroy the efficacy of the great balance wheel."

That is the spirit in which the Constitution has to be respected and worked. Here are a
set of men who are selected by the Government. They are not foreigners coming from
outside. They are our own chosen selected men holding office during their life,
entrusted with the duty of seeing whether the country is being administered in the
spirit of the Constitution. At the same time | do not say that the Supreme Court Judges
are infallible. They are after all human beings. Supposing the Supreme Court does
something which goes entirely against the basic principles on which the Constitution
of free India should stand. | am not suggesting that we should tie our hands and watch
helplessly. Then come forward on that specific issue and amend the Constitution on
that particular point. Do so after giving fullest opportunity to the public to express
their viewpoints. The Prime Minister referred to three points. Has the Supreme Court
given any decision with regard to foreign powers? Has anything happened in this
country which necessitates that the Constitution should be disfigured with such a
deplorable provision? What has happened about public order? Is not your present law
sufficient? Has the Press run amuck? Even according to the Prime Minister, there may
be a few news-sheets who may be shouting. Let them shout. If they shout, use the
other Press; use the platform, the radio or whatever machinery you have. You make
the people feel that what the gutter Press is saying is absolutely unacceptable. That is
the only way in which you can nullify the activities of a small section of people who

want to destroy your freedom. But do not give them the tragic importance and make
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them feel that if a few papers shout, you are compelled to change the Constitution.
Why give them the honour which they do not deserve?

The Prime Minister himself said that a major section of the Press is all right—their
heart is sound. Then sit down with the Press representatives and discuss as to how the
freedom which is being abused by a small section of the Press can be combated. | do
not know which section the Prime Minister has in view; but supposing there is such a

section, surely it cannot imperil the freedom of the general masses of the people.
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Lastly, 1 shall read out only one quotation, and that is also a judgment from the
Supreme Court, in answer to what the Prime Minister said towards the end of his
speech that after all you are making only small changes and it does not vitally affect
the position at all. But this warning was sounded in the last paragraph of a judgment
delivered by the Supreme Court in America—the danger signal has come and let no
one ignore: it if he wishes well of the country.

"Do the people of this land—in the providence of God, favoured, as they sometimes
boast, above many others in the plentitude of Their liberties—desire to preserve those
so carefully protected by the First Amendment: liberty of religious worship, freedom
of speech and of the press, and the right as free men to peaceably assemble and
petition their Government for a redress of grievances? If so, let them withstand all
beginnings of encroachment."” —And here is a beginning of the encroachment of the
liberty of the people in Free India.—"For the saddest epitaph which can he carved in
memory of a vanished liberty is that it was lost because its possessors failed to stretch
forth a saving hand while yet there was time."

Mr. Chairman: Prof. Ranga.

Shri Kamath: There are other amendments for circulation of the Bill. There are
several from Mr. Naziruddin Ahmad, Sardar Hukam Singh, Mr.Sarangdhar Das, Mr.
Arun Chandra Guha and an amendment in my name.

Mr. Chairman: They are before me. But it does not mean that every mover needs to
speak on it.

Shri Kamath: But these other amendments must take precedence under the rules.

Mr. Chairman: That is not necessary.

Prof. Ranga: | rise to speak after the close of one of the most powerful and eloguent
speeches made by the Indian Burke of our present generation. As my hon. friend Dr.
Syama Prasad Mookerjee was holding forth so eloquently in support of his innate
conservatism | began to think how the British Parliament must have reacted to that
other great man, Edmund Burke, as he was reeling out his great eloquence in support
of British conservative social order. It is not so very easy for me to try to speak in the
same eloquent and passionate manner in reply to my hon. friend Dr. Syama Prasad

Mookerjee who is just now leaving the House—because | do not wish to hurt the
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feelings of those who have had to be necessarily hurt by the process of the social
revolution that India is obliged to go through and this House is obliged to put its
stamp of approval upon.

My hon. friend was asking why this House should not be a little more patient with
itself as well as with our own social forces in this, country until these various
conventions could be established by a series of judgment that are to be given by our
High Courts as well as by the Supreme Court. But | want to ask him one question. Has
he come across any country which has waited for so long as this country has waited in
order to put an end to this anachronism, to this octopus, that is the order of the
zamindari system in this country? We have waited long enough and we have fought
also long enough against this system. In the end the Congress Party in this country had
taken upon itself the responsibility of putting an end to this social order. It went to the
country with its manifesto, came back again to the various Legislatures as well as to
this Parliament with the mandate of the people to put an end to this social order and
has then proceeded to put an end to it. But in the course of this we have found so
many difficulties, one of them being the innate conservatism—of which my hon.
friend is so very proud—of the courts. | do not wish to attribute any motives, but
certainly I think I am in my rights when | refer to the general approach that the courts
make to some of the social forces and social revolutions.

Shri Kamath: What about the Nagpur and Allahabad High Courts?

Prof. Ranga: Yes, some Courts have given a 'progressive interpretations of the laws
passed by our Legislatures, but some Courts were not able to do so. But my hon.
friend wants us to wait till the Supreme Court's help itself is invoked, and till then all
these millions of people who have been expecting some relief from this legislation are
to go on suffering from this system of exploitation. | wish to say that | am entirely in
favour of this particular provision proposed in this Bill and | hope the House will
certainly set its seal of approval thereon.

Secondly, my hon. friend is opposed to the partition of this country. | am sure quite a
large number of people have not been happy over this partition. I myself was very
much opposed to the decision when it was made. Nevertheless, once it was made and

it has come to be accepted by our people, there can be two opinions about this matter,
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some holding the view that we should accept the fait accompli and then make the best
of what we possibly can out of this and some of course | hike my hon. friend Dr.
Syama Prasad Mookerjee who would like some day to change this order. | have no
quarrel at all with him, nor would the hon. Prime Minister, | think, like to quarrel with
him. But at the same time should we or should we not give to ourselves, to this House
and the future House also, power to deal with such social forces in our country and
individuals who would like to upset this order not by mere persuasion, not by
propaganda, not by publicity but through violent means and that too by destroying the

State which has got to carry on the social order of this country?
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Then | take up the question of the Press. My hon. friend was saying that the present
law is enough. It might be enough, it might not be enough. Suppose it comes to be
found later on either by this Parliament or by its successors not to be enough, then
what is it that we have to do? Are we to invoke the cumbrous provisions that are
Provided for changing our own Constitution and then proceed to give powers to our
Parliament, or are we to take advantage of the present opportunity and give that power
to Parliament trusting to the judgment and wisdom of this Parliament as well as its
successors to go only thus far and no further in dealing with such sections of the Press
which might indulge in harmful activity? As | have pointed out, one experience of
mine has come to my mind that there were certain papers which did not mind
castigating public men as bastards. What are we to do with such papers?

Shri Sidhva: Blackmailing.

Prof. Ranga: It is worse than blackmailing. To call a public man a bastard and then to
run away with it with impunity is something which is an insult to the Press itself. And
there are papers in this country which indulge in such language. There are also papers
which circulate obviously false statements, and if legal notices were given to them
either to substantiate those charges or to offer an unconditional apology, some of them
do offer the apology but the papers that claim to copy this slanderous attack from the
papers which offer the apology go about the country scot-free. How are we to deal,
with them?

It might be said by my hon. friend that the present legislation is enough to deal with
them. It might not be enough. When he says: Deal with it as and when the problem
arises, we say: The problems are there before you. There are certain papers coming
from one of our biggest cities whose names are very well known to quite a large
number of hon. Members here. They have no other business but to indulge, not in any
political discussion but in personal abuse, vilification and reckless charges, charges
which they ought to know are unfounded and which cannot be sustained at all and yet
they go on day after day and week after week decrying knot our public policies but
our own public men, not attributing were motives but attributing, false activities for
which these public men are not at all responsible and in which public man had not

indulged in at all. How are we to deal with such a Press? | wish to associate myself
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with all these eloquent things and very noble words indeed that the hon. the Prime
Minister has said in praise of a large section of our own Press. | am second to none
indeed in my admiration of some of our most important daily papers, as well as
weekly papers and they compare very favourably with some of the best papers
produced anywhere in the world. At the same time there are certain papers, they may
be weeklies, they may be monthlies, they may be even occasional publications but
they do indulge in such heinous propaganda- I cannot think of any softer words than
heinous propaganda—against individuals and their personal lives. Sufficient power
has got to be vested in this Parliament so that it might be possible for this Parliament
or its successors to take advantage of it if and when the occasion arises. Then there is
the other difficulty with regard to ‘foreign relations'. In this | feel that there is some
strength in what my hon. friend Dr. Syama Prasad Mookerjee said today.

Mr. Chairman: May | suggest that group discussions may be carried on outside the
House. The hon. Member is not being properly heard.

Prof. Ranga: In regard to this matter, | do think that Government as well as the hon.
Prime Minister should take an early occasion and especially through the discussions in
the Select Committee to try and bring about such amendments as would help us to
some of the risks that my hon. friend Dr. Mookerjee has suggested to us.

Then there is the other question of ‘public order'. How are we to deal with it? Who is
to define it? Is the present legislation adequate for this purpose? Now in regard to this
matter, | do not feel quite competent to offer any sort of suggestion to this House. But
I would like this matter also to be carefully discussed in the Select Committee and
sufficient safeguards provided in order to prevent even the future Parliament from
exercising it.

Then my hon. friend talked about the 'mighty interests of the people'. It is in the
mighty interests of the People that | want this amending Bill to be accepted by this
House but with suitable amendments. It is in the mighty interests of the people that |
want Parliament also to be clothed with these powers, but suitably amended. At the
same time | also wish to sound a note of warning in regard to the confidence that my
hon. friend, the Prime Minister expressed with regard to this Parliament as well as its

successors. It is always possible for Parliaments to make mistakes. The British
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Parliament has made grievous mistakes but at the same time it had the wisdom also to
rectify those mistakes and go forward. It is much better to rely upon your Parliament
than to rely upon a Supreme Court. What was the experience of U.S.A.? U.S.A. has
not been noted for speed. On the other hand it has always been a sort of hurdle which
the American people had had to get over in order to speed on with their own progress.
What was their own experience with that great chapter of social legislation that
President Roosevelt had initiated, known as ‘the New Deal Legislation'? Almost all
that legislation was negatived by the Supreme Court. Why so? Because there were
men in it who were old and they could not very well understand the significance of the
economic, depression with which America was then faced between 1930 and 1935
and they were so old that they could not understand the dynamic forces which were
propelling their own people to make their choice between Communist party's
leadership on the one side and the democratic leadership on the side other and
President Roosevelt had had to wait for two or three years before it was possible for
him to replace some of those old Judges by younger Judges who could understand the
dynamics of the social forces which were confronting them. Are we to be condemned
to a similar plight? Are we even in regard to these very essential matters to depend
entirely upon the natural forces of the age of the Supreme Court Judges so that some
of those people might either die or might be obliged to retire before it would be
possible for our own Government to replace them by more progressive minded
Supreme Court Judges? Anyhow, we have agreed upon a written Constitution.
Therefore, it is absolutely essential for us to have a Supreme Court and therefore we
have to be patient with the Supreme Court also.

An Hon. Member: They only interpret the law.

Prof. Ranga: We make the law and they can go on interpreting it but our law is to be
interpreted in the light of this law, the law of laws and it is over this law that they are
the masters because they are the only, interpreters and not this Parliament and the law
which Parliament might be making will be at the mercy of their interpretation.
Therefore we have to safeguard ourselves from the conservatism or from the fancies
or from the social matrices of these Supreme Court Judges, day to day and from time

to time to the extent that it is possible.
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Shri Kamath: That is true of all countries which have a written Constitution.

Prof. Ranga: That is why we should try and see that as much power as possible is
vested in this Parliament in its own right, so that we can minimise the scope for the
free play of the conservative forces that will be installed in power through the
Supreme Court and it is in this light that | wish to support this Bill.

Several of my colleagues in this Parliament have had informal talks with me and they
were anxious to suggest that I should also join hands with them in opposing this Bill. |
very much wanted to oppose this Bill also for this reason because | am on my way
towards the formation of an Opposition in this House. | have bidden goodbye to my
old comrades and their party and | am slowly moving towards the Opposition which
unfortunately for us has not yet come into existence. While we are still in this
embryonic stage of an Opposition, some of my friends who would like to be my
friends in the Opposition that is to come into existence have suggested that | might
possibly oppose this and as it is generally the duty of the Opposition to look into every
proposal that is made by the Government in power, to see whether they can offer any
tangible and reasonable criticism, | began to examine it in a very critical manner. Then
| said to myself: What is the duty of an Opposition? Is it the duty of the Opposition
merely to oppose everything that is suggested or is it to be a responsible Opposition?
Then | came to the conclusion......

Mr. Chairman: Does that part of the speech relate to the motion under discussion?
Any individual matter cannot have any relevance.

Prof. Ranga: | owe a duty to this House as well as to myself to explain why, | have
come to the conclusion that | should support this Bill in spite of the duty | have cast
upon myself Jo examine everything from the view point of the Opposition. | said |
came to the conclusion that | should support it if we are to oppose it from a
responsible point of view. Why so? That is where | come to the point repeatedly made
by the hon. Prime Minister. It is this. The hon. Prime Minister has not come and said:
"These are the powers that | want this Parliament to exercise straightway; the moment
you pass this Bill, I will take these powers in my hands, and run with the bit in my
mouth and begin to implement all these things and execute all these orders; put these

people in the jail; hold up such and such papers, and ban such and such Press." He has
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made it clear that he is only asking these powers to be given to this Parliament and
future Parliaments so that if and when the necessity arises, either on the motion of a
private Member or on the motion of the responsible Government of the day, proposals
would be put forward In a responsible manner before this Parliament and It would be
open to this Parliament or its successors to accept those proposals or not, either With
or without amendments. When such is the position, I think it is only the duty of all
those who belong to the Government party as well as those who would like to belong
to the Opposition party to support this Bill.

Shri Kameshwara Singh (Bihar): | rise to support the amendment that the Bill be
circulated for eliciting public opinion thereon.

Although the Bill seeks to amend ten articles of the Constitution, the two important
articles that are sought to be amended are articles 19 and 31. The position is this.
Some of the Acts passed by Parliament or by some of the States in derogation to the
Fundamental Rights conferred upon a citizen by the provisions of the Constitution
have not met with the approval of some of the Courts. The decision of the Supreme
Court, the highest judicial authority of the land, has not yet been given in respect of
most of such Acts. Before we know what the decision of that authority is, the
Constitution, which we gave to ourselves after deliberating for full three years, is
going to be altered. The written Constitution of a country, being the Supreme Law of
the land, is expected to lay down principles generally applicable to cases of a
particular kind.

But, by attempting to introduce provisions like those contained in this Bill, the Prime
Minister is bringing down the Supreme Law of the land to the level of an ordinary
statute which can be, and is modified, altered and amended by the proper legislature as
and when required by the exigency of the hour. The written Constitution has certainly
been amended in other countries also; but I know of no country in which it has been
altered so soon after its solemn acceptance, and in such a manner as is sought to be
altered here. The Constitution, if it is allowed to be amended in such a light-hearted
manner, will lose all its permanent character and forfeit the respect....

Shri Hanumanthaiya: On a point of order.

Shri Kameshwara Singh: .... and sanctity which should be attached to it.
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Mr. Chairman: Order, order; the hon. Member is rising on a point of order.

Shri Hanumanthaiya: | suggest that the words that we are doing things in a light-
hearted manner may not be used, because it is not in keeping with the dignity of the
House.

Hon. Members: There is no point of order in this.

Mr. Chairman: It is not a point of order. It is only just a suggestion. | think that
expression is parliamentary, not unparliamentary, at any rate.

Shri Satish Chandra (Uttar Pradesh): On another point of order. The hon. Sneaker
has ruled several times that speeches shall not be read in this House. The hon.
Member is reading from a manuscript speech. He is not referring to notes, but is
reading his speech from the beginning to the end. | submit that in view of the
Speaker's ruling this practice is out of order.

Hon. Members: Various speeches have been read.

Mr. Chairman: May be speeches need not always be read. But, there are certain
exceptional circumstances where it is allowed. | would allow him to read.

Shri Kameshwara Singh: This is, after all, a care-taker Government.

Shri J. R. Kapoor (Uttar Pradesh): If the hon. Member reads slowly, we would be
able to follow it.

Mr. Chairman: | would say that it need not be a very long reading.

Shri Kameshwara Singh: This Parliament again is a provisional one and it cannot be
said to be reflecting the will of the people in the way the Constitution wants
Parliament to reflect it. For a Government or a Parliament of this kind it’s highly
improper to make such fundamental changes in the Constitution without making any
reference to public opinion, and that too at the far end of a strenuous parliamentary
session and almost on the eve of a General Election. Such an attempt betrays a
mentality unworthy of those who swear by the name of democracy.

Both Parliament and the State Legislatures were elected on the basis of representation
which gives them no right to regard themselves as representatives of the people as a
whole. Again, the last General Election, though with a restricted franchise, was fought
on a different issue. It was on the issue of the Independence of the country. The result

was that the party that is in power today got an overwhelming majority of seats in the
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State Legislatures. Election of Parliament from those Legislatures practically meant
representation by the nominees of the majority party. That was specially so in the bye-
election. Thus, by no stretch of imagination can it be said that the will of the people in
general was expressed with respect to the far-reaching changes made by the laws
enacted by the different State Legislatures. This Parliament may have the legal right to
alter the Constitution, but certainly it has no moral right to do so.

If the opinion of the Press is a guide for assessing public opinion, the Prime Minister
must have seen that the public opinion is against making any change in the
Constitution before the General Elections. If the opinion of the members of the bar
associations and eminent jurists represent the opinion of the thoughtful section of the
society, the Prime Minister must have noted by now that they dislike the manner in
which the Constitution is sought to be amended.

Let us now examine the implications of this attempt to amend the Constitution. The
Union Ministers have sworn allegiance to the Constitution of India and have agreed to
do right to all manner of people in accordance with the Constitution and the Jaw. Do
they not show utter disregard for the Constitution when they attempt to amend it,
simply because some of the Jaws have been and found invalid by the judiciary?
Instead of enacting such laws as may conform to the Constitution, they are amending
the Constitution itself to make it conform to certain laws enacted by the State
Legislatures. Is this not a very absurd thing to do?

We should remember that under the present Constitution of India the supremacy of
Parliament is not absolute: Judicial review of the legislation is taken to be the
constitutional doctrine of India. But, now that certain enactments are going to be taken
away from the purview of the judiciary, it appears that the purpose of the amendment
Is to upset the very scheme of the Indian Constitution. The Prime Minister, | am
constrained to say, is creating a very bad precedent by sowing the seed of executive
despotism and playing with the supremacy of the Constitution for party advantages.
We find to our great dismay that article 13(2) of the Constitution, which provides that
the State shall not make any law which takes away or abridges the right conferred by
the part dealing with Fundamental Rights and any law made in contravention of this

clause shall, to the extent of the contravention, be void, is sought to be made
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meaningless. The Prime Minister wants to cut down materially the Fundamental
Rights of personal freedom, and what is worse, to validate retrospectively the Acts
passed by the State Legislatures. He has thought of an extreme case of the abuse of the
right of free expression on the part of the governed; but he has completely ignored the
possibility of the abuse of power on the part of the party in power.

Coming to article 31, | beg to submit that in this amending Bill, the enactments of the
various State Legislatures, although varying in material respects, are being validated
without bestowing any thought on their provision. For example, in respect of
acquisition of the same kind of property, the principles of compensation laid down in
the Act passed by the Uttar Pradesh Legislature are materially at variance with the
principles laid down for fixing the compensation in respect of similar property by the
Legislature of Bihar. Item 42 of the concurrent list gives power to Parliament to lay
down the principles and the manner of determining the compensation. But Parliament
has so far refrained from exercising that power. If it had done so, it would have at
least maintained uniformity in laying down principles of determining the
compensation. To give constitutional sanction to the most discrepant provisions in the
Acts of different states relating to the acquisition of the same kind of property is, to
say the least, a glaring example of thoughtlessness. | wonder if the sponsor of this Bill
has critically examined the provisions of the various Acts which are sought to be
validated by the proposed amendment of the Constitution. | refer particularly t the
various provisions in the Acts relating to the acquisition of estates which seek to lay
down principles on which and the manner in which compensation is to be determined.
Has he realised that whereas in one State if a zamindari having an income of say, Rs.
50 lakhs is acquired, the owner will get Rs. 80 Lakhs as compensation, in another
State owner of a zamindari having the same income will get only Rs. nine lakhs by
way of compensation? Has he realised that in the case of a particular estate in Bihar
which yields a gross income of about ten lakhs the amount of compensation calculated
according to the provisions of the Bihar Land Reforms Act, is much below zero?

Mr. Chairman: | do not think the hon. Member need go into the details of the

compensations or their quantum.
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Shri Kameshwara Singh: No, Madam. | am only making a passing reference to
them. So | do not want 10 discuss at present in any great detail the provisions of either
this Bill or of the enactments of the State Legislatures mentioned in it. The Bill, I feel,
should not be proceeded with, unless it is approved by the people in general and until
suggestions are received from the thoughtful sections of society. Personally, | am of
the opinion that the Constitution should not be amended till it has been given a fair
trial and the country is in a position to judge - whether, in the light of the ultimate
decision of the highest judiciary in the land, any amendment of the Constitution, so
solemnly adopted is at all called for. It will be in complete disregard not only of the
sanctity of the Constitution, but also of the sanctity of the Courts if, on the mere
strength of the majority in the House, a measure of this kind is rushed through. Let it
not be said that the champion of democracy is following dictatorial methods.

Pandit Thakur Das Bhargava: This Bill is proposing the first amendments to the
Constitution and it deals mainly with three articles of the Constitution, that is, article
15, article 19 and article 31. The rest are more or less of a formal nature. Now, various
arguments have been advanced against this Bill. | heard with rapt attention the
opposition speech of Dr. Mookerjee. (An Hon. Member: No Opposition here.) Some
friend here says that there is no Opposition here. But | regard that speech as such,
though the hon. Member Shri Velayudhan may think that it does not savour of
Opposition. (Interruption) Mr. Kamath here goes to the rescue of Mr. Velayudhan and
says that there is no official Opposition. But anyhow, the speech that was made does
savour of an Opposition speech. Many arguments there were not advanced for the
purpose of making out a case against this Bill, but were only advanced in such a
manner that one feels that the speech was being made for other purposes than for
contributing anything so far as this Bill is concerned.

Ch. Ranbir Singh (Punjab): Political purposes?

Pandit Thakur Das Bhargava: If my hon. friend will have some patience. | will
come to that presently.

Well, | maintain that there is good reason and there is need for the amendment of the
Constitution. | maintain that the present Constitution of the Country is such that there

Is clear need for its amendment. But this, however, does not commit me to every word
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in this Bill. On the contrary, | maintain that some of the provisions of this Bill go
much further than what the needs of the situation require. (Interruptions) If my hon.

friend wants to interrupt, he may do so in a voice which is audible to me. Otherwise . .

Mr. Chairman: Order, order. | am noticing that there is a continuous prompting from
behind. 1 do not think hon. Members who are speaking need such promptings. This
does not speak well of the House.

Pandit Thakur Das Bhargava: The interruptions should at least be audible to me.
Shri R. K. Chaudhuri (Assam): Why do you listen to them?

Pandit Thakur Das Bhargava: Unfortunately | have to listen to them. | lack the
powers of my hon. friend Mr. Chaudhuri who can say the most humorous things,
without a smile on his face.

Well, the Constitution that we passed was proved to be faulty in certain respects. |
maintain that even in a democracy there is a clear need for provisions which relate,
generally speaking, to sedition and to spread of disaffection and enmity among the
various communities living in the country. In the very first case, that of Master Tara
Singh, the Punjab High Court held that sections 153A and 124A were no longer good.
| am not here to criticise the judgment of the High Court. | believe the judgment was
correct according to the legal situation created by the Constitution. According to the
Constitution that we made, these sections no longer remained on the Statute Book.
About the Punjab Safety Act also there was a similar judgment of the Supreme Court
and the High Court. That was not all. When other cases were taken to the Supreme
Court, the Supreme Court also held that the laws that existed could not stand scrutiny.
If hon. Members will kindly look at article 19 (2) they will see that this clause lays
down:

"Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law
in so far as it relates to, or prevent the State from making any law relating to, libel,
slander, defamation, contempt of court or any matter which offends against decency or
morality or which undermines the security of, or tends to overthrow, the State."

Now, in the original draft, the word "sedition" was there, but it was removed by an

amendment of the hon. Mr. Munshi. | too had given notice of an amendment to the
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same effect. So the present position is that every person in the land is at liberty to
preach disaffection against the Government. Every person in this land is at liberty to
sow seeds of disaffection and enmity between different classes living in this country.
This attempt can go on as long as the last words in this clause are not satisfied, viz.,
"which undermines the security of, or tends to overthrow, the State.” | maintain that
there is no civilized country in the world with a written or unwritten Constitution
which is not armed with provisions relating to sedition or to meet situations as lead to
public disorder which are presently outside the purview of these last words. These last
words go much beyond the present law in England, in America, in Australia and other
countries. The Judges of the Supreme Court held in the case of Ramesh Chandra Dutt
the following. | am reading from the same judgment from which my friend Dr. S. P.
Mookerjee read out some portions in this House. They said:

"Deletion of the word 'sedition' from the draft article 13(2), therefore, shows that
criticism of Government exciting disaffection or bad feelings towards it is not to be
regarded as a justifying ground for restricting the freedom of expression and of the
press, unless it is such as to undermine the security of or tend to overthrow the State.
It is also significant that the corresponding Irish formula of 'undermining the public
order or the authority of the State' (article 40(6) (1) of the Constitution of Eire, 1937)
did not apparently find favour with the framers of the Indian Constitution. Thus, very
narrow and stringent limits have been set to permissible legislative abridgement of the
right of free speech and expression.....
I am submitting therefore that so far as our Press law is concerned, in this country
there are no provisions in the law which can deal with a situation like this. In England
as well as in America the provisions of Jaw are there which can certainly meet the
situations for which we have no such law. If the law in America is to be seen, you will
find that the same words "due process of law" contained in 14th Amendment of the
Constitution constitute the law in America. While we imbibed that section, we did not
put those very words in the statute with the result that we were left without any law so
far as sedition and disaffection between the various communities are concerned. In
many of the Judgments of the High Courts and Supreme Court it has been said if a

situation like the one described by me arises in other countries for which we have no
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remedy in India the law of those lands is sufficient to deal with the situation so that
person who spreads disaffection between communities is liable and has been
sentenced by the courts of law there. Similarly so far as England is concerned the law
of England—while they have no written Constitution in England—is that if any
person published such literature or did anything of that kind whereby there might be
any apprehension of disturbance of public order, then that person is liable. The law of
that land is sufficient for which our law is quite insufficient. This is not what | am
submitting. This is the view of the Supreme Court also. As | have read out from the
case of Ramesh Chandra Dutt the law is impotent to deal with a situation like this. Is it
not perfectly true as said by the hon. Mover of this Bill that the Press in India has
taken more liberties than they enjoy in any part of the world? We find every day that
malicious attacks upon the Government are to be found in almost all the papers and
many of these papers are absolutely irresponsible. But the Government is helpless. |
do not think that any person who wishes well by this country can possibly tolerate a
situation in which Government finds itself helpless to suppress public disorder or such
kind of literature as will bring out a situation in which nothing but anarchy shall result.
So far as the question of Government policy is concerned | do not say it cannot be
attacked. If my friend would consult the explanation to section 124A he will find that
any attack on the policy of Government is perfectly consistent with the rights of free,
speech of the people. | do not for a moment say that the rights of the people and the
freedom of the Press should be curbed. In a democracy no activity constitutes graver
crime than suppression of liberty and freedom of expression. But at the same time
there are limits to it. The limits that are there, in other countries should also be set to
our laws. So far as the present position is concerned after we passed the Constitution
and after the Supreme Court has delivered its judgment, the situation in the country is
that there is no law worth the name which can in any way set any limit to those
activities, or to those people who want to subvert the Government or issue literature
without any responsibility and poison the minds of the people.

My friend asks me what those limits are. | will give that. Before we passed the present
law, there were sections 124A, 153A and other sections in the Indian Penal code and

the Criminal Procedure Code which dealt with these matters and other safety Acts in
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the Provinces. It is no doubt true that those laws were very obnoxious. Many of our
patriots were put behind the bars in consequence and every Indian disliked those laws,
namely sections 124A and 153A. According to the exigencies of the situation the
British Government employed them. They thought that such laws were quite
necessary and sufficient to meet the situations that confronted them. When we
succeeded the British we had this legacy and we were very much averse to the
retention of those laws. Perhaps because of this the word sedition which existed in the
original draft of the Constitution was taken away at the time the Constitution was
passed. (Interruption). There was not much discussion: | have seen the debates. The
reason was quite clear. The word sedition was very obnoxious' and none of us liked it.
| am one of those who moved for the deletion of the word. That law went much
further than the needs of the situation. My complaint is that this Bill again wants to
bring in those obnoxious provisions. It wants to see that those very laws which were
obnoxious and were never liked by us are revived. As the House knows, in the very
famous case of Bal Gangadhar Tilak it was held that if a person merely excited
disaffection towards the Government, without any results whatsoever or reference to
mutiny or insurrection or public disorder, merely spreading disaffection was regarded
as an offence. That interpretation has held the field in regard to section 124A till a few
years ago when in the Niharendru Dutt Mazumdar's case the law was laid down by the
Chief Justice Sir Maurice Gwyer in the Federal Court. With the permission of the
House | would read out a portion, which would show how that law was construed at
that time. This is a very important judgment so far as the law on sedition is concerned.
This is what he said:

"The words as well as the acts, which tend to endanger society, it has been observed,
differ from time to time in proportion as society is stable or insecure in fact, or is
believed by its reasonable members to be open to assault. In the present day meetings
and processions are held lawful which 150 years ago would have been deemed
seditious, and this is not because the law is weaker or has changed, but because the
times have changed, society is stronger than before [Lord Summer in Bowman v.
Secular Society, Ltd. (2)]. The right of every organised society to protect itself against

attempts to overthrow it cannot be denied; but the attempts which have seemed grave
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to one age may be the subject of ridicule in another, Lord Holt was a wise man and a
great Judge; but he saw nothing absurd in saying that no Government could subsist, if
men could not be called to account for possessing an ill opinion of the Government,
since it was necessary for every Government that the people should have a good
opinion of it.[The Queen v. John Tutchin (3)]. Hence many judicial decisions, in
particular cases which were no doubt correct at the time when they were given may
well be inapplicable to the circumstances of today. The time is long past when the
mere criticism of Governments was sufficient to constitute sedition, for it is
recognised that the right to utter honest and reasonable criticism is a source of strength
to a community rather than a weakness. Criticism of an existing system of government
Is not excluded, nor even the expression of a desire for a different system altogether.
The language of s. 124A of the Penal Code, if read literally; even with the
explanations attached to it, would suffice to make a surprising number of persons in
this country guilty of sedition; but no one supposes that it is to be read in this literal
sense. The language itself has been adopted from English law, but it is to be
remembered that in England the good sense of jurymen can always correct
extravagant interpretations sought to be given by the executive government or even by
Judges themselves; and if in this country that check is absent, or practically absent, it
becomes all the more necessary for the Courts, when a case of this kind comes before
them, to put themselves so far as possible in the place of a jury, and to take a broad
view, without refining very much in applying the general principles which underlie
the law of sedition to the particular facts and circumstances brought to their notice."

This is a long judgment and | do not want to read further excerpts from it but then this
view of the law was not confirmed by the Privy Council. And the last word, on the
subject that is the law in vogue, | should say again, was just in consonance with the
judgment reported as in I.L.R. 22 Bombay, Bal Gangadhar Tilak's case. That was the
state of the law. In that state of the law the framers of the Constitution put in this
article 19 which, as a matter of fact, took away the word "sedition" and enabled the
High Court of Punjab to hold that sections 124A and 153A etc. and others, in fact all
laws regarding “sedition” , were non-existent and void. The Supreme Court went so

far as to hold that only when there was a law dealing with speeches and writings



63

calculated to undermine the security of the State or when they tended to overthrow the
State, only in that contingency a person could be held guilty under such law if he used
his right of speech or freedom of expression in that way. Today, if this Bill is not
passed, the position is that in cases where a person wants to spread sedition or wants
to disseminate disaffection in the country or does anything in an irresponsible manner,
the law is unable to catch hold of him. It is easy for Dr. Syama Prasad Mookerjee to
say, that the detention law is there and that a person could be detained. | am sorry he is
not in his seat, but may | humbly ask if it is possible to run a Government by the law
of detentions? Then he will be the first man to say that this Government is not worthy
to hold the reins of Government when it used detention in all cases. Does any Member
of the House like that detention should be resorted to in that manner? When the
Preventive Detention Bill was placed before the House everyone of us said that we did
not like detention. To plead before the House today that detention should be resorted
to is to use an argument which is untenable. | maintain that no man can be punished
unless there is a law which is able to catch hold of him if he chooses to act in such a
manner as even to come within the definition of "undermining the security of the State
or trying to overthrow the State”. That is the present state of the law. At the same
time, if that person were in any other country, say, in England or America, he would
have been punished, but in our country that man cannot be punished. I humbly want to
ask those hon. speakers who have preceded me, and especially Dr. Mookerjee, if this
Is a satisfactory state of law, that in this country any person can go about with
Impunity saying anything and doing anything which may be dangerous to the security
of the State, without his being hauled up before a court of law.

Then this theory of detention means that thousands of people should be under
detention. Then Dr. Mookerjee would come forward and say that this Government is
incapable of working because it has recourse to a very doubtful method of enforcing
the law. The law of the country is deficient. It is deficient because of us, because in
the Constitution we did not take full care to see that the words are as a matter of fact
there which could enable the courts to decide cases rightly or enable the Government
to make laws whereby public order could be maintained. So far as public order is

concerned, | do maintain that the gist of the offence of sedition is that it leads to public
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disorder. This is the view of the best judges in England. I do not want to quote from
many authorities because | believe hon. Members are aware of the principles of law. It
Is quite clear that so far as the gist of it is concerned, if any activity leads to public
disorder, or to insurrection or to mutiny or other forms of disorder then such action
should be culpable. But in India we cannot have recourse to that because unless and
until the act is such which directly endangers the security of the State no action can be
taken in bringing forward this amendment, Government has only done its duty.

While maintaining that Government have done well in bringing forward this Bill 1 do
not and | cannot believe, so far as the provisions of the law are concerned, that it
should be passed by the House as it is. | would like the Select Committee to go deeply
into this question, because a question of this nature relating to the liberties of the
people of this land is such that the deepest consideration should be given to it. When |
see the provisions at sub-clause (2) of clause 3, | am stunned that it goes to the very
foundations of the liberty of the people of this land. Sub-clause (2) of clause 3 reads:
"(2) No law in force in the territory of India immediately before the commencement of
the Constitution which is consistent with the provisions of article 1 of the Constitution
as amended by sub-section (1) of this section shall be deemed to be void, or ever to
have become void, on the ground only that being a law which takes away or abridges
the right conferred by sub-clause (a) of clause (1) of the said article, its operation was
riot saved by sub-clause (2) of that article as originally enacted, and notwithstanding
any judgment, decree or order of any court or tribunal to the contrary, every such law
shall continue in force until altered or repealed by a competent Legislature or other
competent authority."

Shri Kamath: Contempt of court.

Pandit Thakur Das Bhargava: There is no question of contempt of court. It means
that the Punjab Safety Act and similar Acts which everybody in this country dislikes
should be revived in its original pristine glory as in the days of the British
Government. It abridges the power given to the courts under article 13 of the

Constitution. Now clause (2) of article 13 reads:
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"The State shall not make any law which takes away or abridges the rights conferred
by this Part and any law made in contravention of this clause shall, to the extent of the
contravention, be void."

It means that if there is any law which is inconsistent with the provisions of article 19,
to the extent of that inconsistency the law is void. This is exactly what the Punjab
High Court and the Supreme Court have held in regard to all these Acts. But this
provision revives all those Acts, and says that notwithstanding any judgement, decree,
or order of any court or tribunal to the contrary, every such law shall continue in force
until altered or repealed by a competent Legislature or other competent authority.
Now, no court is capable of altering or repealing any law. It can only declare a law to
be void.

Pandit Krishna Chandra Sharma: My hon. friend is ignoring the limitation—
"which is consistent with the provisions of article 19 of the Constitution as amended
by sub-section (1): of this Section."

Shri Kamath: Pandit Bhargava is right; you are wrong.

Mr. Chairman: The hon. Member is not right in saying "You are wrong". He may
address the Chair.

Shri Kamath: | shall address the Chair. Madam, Pandit Krishna Chandra Sharma is
wrong.

Pandit Thakur Das Bhargava: | was submitting that according to this all those laws
which have been held to be void by the High Courts and the Supreme Court will be
revived. | do not know how my hon. friend, says that they will not be revived. If my
hon. friend just peeps into clause 3 he will find that the provisions contained in the
proposed clause (2) in clause 3 are much more serious than what he thinks. In the
previous Constitution we had one formula in article 19(2) and another formula in
19(3), (4), (5), and (6). As regards 19(2), as | have already read out, the formula was
that the State shall not be prevented from making any law in respect of certain
subjects, whereas in 19(3), (4), (5) and (6) the rule was that restrictions were placed on
the various Fundamental Rights given in article 19(1), but these restrictions were
sought to be limited by the word "reasonable™. In regard to 19(2) the word

"reasonable’ was not placed because the law-making power in regard to certain
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matters was of such unexceptional character that no restrictions need have been placed
at that time. Now, in the present proposed clause (2), in clause 3 the words are a
mixture of both. It runs thus:

"Nothing in such-clause (a) of clause (1) shall affect the operation of any existing law
in so far as it imposes, or prevent the State from making any law imposing, in the
interests of the security of the State, friendly relations with foreign States, public
order, decency or morality, restrictions on the exercise of the right......
My hon. friend will kindly see that so far as the provisions of this part are concerned,
the restrictions are only to be placed by law. If he reads further on he will find the
words.

"...and, in particular, nothing in the said sub-clause shall affect the operation of any
existing law in so far as it relates to, or prevent the State from making any law relating
to, contempt of court, defamation or incitement to an offence."

which means that so far as the latter portion of the clause is concerned there is no
question of restriction, much less of reasonable restriction.'

There are two parts. The first one is of the same kind as existed in Article 19(3), (4),
(5) and (6). The second one is the same as in article 19(2). Now this is a mixture of
both. It means that in the matter of the latter portion there will be no restrictions on the
right of the Legislature to make any law. It is very easy to say, as we heard the Prime
Minister saying “What is this? It is not very important because no restrictions are
presently being placed.” I submit he is not treating us with the courtesy that is due to
Members of the House when he makes an argument of this nature. This amending Bill
IS a very important measure. This terms the powers of the Legislature. But the Prime
Minister says "You need not look into it very seriously, it only gives powers". As a
matter of fact under Article 19 these powers were circumscribed and the need has
arisen for the Prime Minister to come with this Bill. If it is such a simple matter and
the Members need not consider it seriously, the House will be entirely mistaken. This
is a Bill of a very fundamental character and | would respectfully ask all the members
of the Select Committee kindly to look through it rather carefully. In my humble
opinion it goes far beyond the need of the occasion. It wants to enact certain

provisions of the law which the Constituent Assembly rejected and which no Member
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of the House would like to see repeated now. May | humbly ask, does this House like
that the original interpretation as in Tilak's case should be restored now, that sedition
should be so defined and the liberty of the people should be so curtailed that no person
should be able to say anything against the Government which the authorities may
choose to term disaffection?

Ch. Ranbir Singh: Why are you afraid of them? Those Acts which you are
mentioning can be repealed at any time.

Pandit Thakur Das Bhargava: | have not been able to understand the interruption
but if the meaning of the interruption is that every person is able to do what he
pleases, then what | am submitting to the House is that it should not be allowed. We
want that a certain limit should be placed on the liberty of the people. If they want to
act in such a manner as to affect the safety of the State, then it is sedition as it is
understood in America and England. I do not want that the law of my country should
be changed in the matter of the liberties of the people, that they should be curtailed in
such a fashion and if there are more restrictions than those which exist in other
civilized countries, then | am afraid, there will be frustration and misunderstandings
shall crop up. The people in this country will certainly feel that they are not being
dealt with in a satisfactory manner. Similarly if amendment to Article 19(2) is passed,
that would mean the beneficent effect of the activities of Supreme Court and High
Courts will be taken away and retrospective effect will be given to obnoxious laws. |
am afraid we can-riot possibly agree to a change of this drastic nature.

In regard to article 19(1), as the House is fully aware that whole thing was fought out
in the Constituent Assembly and the point at issue was whether the words "due
process" should be put in or not. In the original draft article 15 which is now article 21
there was a controversy but we failed in our attempt. At the same time, | must say in
the amendment brought by me and kindly accepted by our Law Minister the word
"reasonable™ was put in and | ask this House whether that word ‘reasonable’ has not
served us in good stead? Does any person want any Government, be it the Congress
Government or any other Government, to be armed with arbitrary powers? After all
we have accepted this proposition and accepted it for all time that the courts should be

the final arbiters of the fortunes of the people in this country. (An Hon. Member: The
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courts are not the final arbiters.) In one sense, so far as the interpretation is concerned.
| am not submitting that the Legislatures have no power. If they do not have such a
power, why is the Bill before us? I am supporting this Bill because the Legislature is
supreme and its will must be enforced. The will of the people is supreme and unless it
is supreme and made effective by this Parliament, Parliament will lose its function. A
well-ordered society has to see that the courts are there and they exercise the powers
which are their own and the Legislatures also exercise such powers as the law gives
them. This Constitution gives Parliament power under the Constitution these powers
are exercised. This Constitution of this country is a sacred thing to me. | do not want
the Constitution of a country should necessarily be changed for certain purposes or
should be so changed that the Legislatures may be given such powers which we do not
like to give them. | do not mean to say that Parliament is not supreme. It is, supreme
for all purposes but the Constitution, under the Fundamental Rights, has set a limit for
certain purposes to those powers.

In 1947 we passed a law by virtue of which bombs could be hurled on an innocent
crowd from above without any warning. We passed certain laws in this House under
panic to which we were all a party and one of our friends who are now adorning the
Treasury Benches stood up and said that it was a black law. We passed those laws
because they were necessary; the emergency was there and the Legislature had to pass
the law. I do not mean that if we pass a law today, we cannot pass another law
tomorrow. | do not doubt for a moment that our Legislatures are supreme. This is our
own Government. Some other Government may come tomorrow and adorn the
Treasury Benches. Then what would happen? | do not want to give any more powers
to my own Government than what | would give to any other Government which
occupies those Benches. 1, therefore, beg of the House kindly to look at the question
from the standpoint not because the Congress Government is there but to look at it
from a strict point of view: What is good for our country? What is good for the
Constitution of the country, for the eventual welfare of this country? And from that
standpoint, we do not want to give up the principles which actuated us in framing the
Constitution. | want that the liberties of the citizen of this country should be protected

and unless and until the word 'reasonable’ is placed before the word 'restrictions'. It
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would not ensure that liberty. Otherwise, the courts will not be able to protect you and
to say that the Legislature has gone further than the limits prescribed for them by
virtue of this Constitution.

Mr. Chairman: May | know whether the hon. Member is likely to take some time?
Pandit Thakur Das Bhargava: | will take an hour more.

Mr. Chairman: Before | adjourn the House, may | suggest that the Bill is in the
hands of about 20 Members in the Select Committee and in order to enable more
Members to speak, hon. Members should try to make short speeches. This would help.
If every hon. Member wants to speak for hours, | do not think it will be helping other
hon. Members. Several Hon. Members: No limit of time.

1P.M.

Pandit Thakur Das Bhargava: May | humbly submit one point? Time is not
extravagantly taken up in this House. After all, our country has to spend so much for
every minute that we take and | consider it a sin to take more time than is necessary.
But, on an occasion like this, when we are dealing with the Constitution and the basic

liberties of the people, |1 would respectfully ask you to be a little more indulgent.

The House then adjourned till Hall Past Eight of the Clock on Thursday the 17th
May, 1951.
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THE
PARLIAMENTARY DEBATES
(Part 11—Proceedings other than Questions and answers.)
OFFICIAL REPORT
PARLIAMENT OF INDIA
Wednesday, 17th, May, 1951.

The House met at Half Past Eight of the Clock.
[MR. SPEAKER in the Chair]
QUESTIONS AND ANSWERS

(See Part I)

9-40 A.M.
CONSTITUTION (FIRST AMENDMENT) BILL.—contd.

Mr. Speaker: We will now proceed with the further consideration of the motion to
refer the Constitution (First Amendment) Bill to a Select Committee moved by the
hon. Shri Jawaharlal Nehru on the 16th May, 1951.

Babu Ramnarayan Singh (Bihar): | rise to a point of order. | beg to draw your
attention to Part XX, article 368 of the Constitution. It reads:

"An amendment of this Constitution may be initiated only by the introduction of a Bill
for the purpose in either House of Parliament, and when the Bill is passed in each
House by a majority of the total membership of that House. . . "

The Bill is to be passed in each House. This means that the other House must be in
existence.

Shri Hussain Imam (Bihar): Article 379 cures it.

Babu Ramnarayan Singh: After the coming elections, when both the Houses of
Parliament will come into existence, | think, the Bill to amend the Constitution can be

considered and proceeded with.
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Mr. Speaker: The hon. Member's Point seems to be that according to article 368 as
originally passed, it is not competent for this House to take up the question of
amendment of the Constitution as there are no two Houses. Is that the point?

Babu Ramnarayan Singh: Yes.

Mr. Speaker: Then | may invite his attention to the further fact which it seems has
not been brought to his notice that this particular article is adapted by the President
long ago and the article as adapted reads like this:

"An amendment of this Constitution may be initiated only by the introduction of a Bill
for the purpose in Parliament and when the Bill is passed by a majority of the total
membership of Parliament and by a majority of not less than two-thirds of the
members of Parliament present and voting. . .

So long as the provisional Parliament is working, this Parliament is supposed to be
doing the functions of both the Houses under the adaptations in the Constitution. That
is, | think, the most correct answer to the point so far raised by the hon. Member.

Shri Naziruddin Ahmad (West Bengal): There is another article covering the same
point, namely, article 379 which says that so long as both Houses of Parliament are
not constituted, this Parliament shall exercise all the powers and perform all the duties
conferred by the provisions of this Constitution on the next Parliament.

Mr. Speaker: That is also there.

Pandit Thakur Das Bhargava (Punjab): Yesterday, when we parted, | had made a
point in this House that as a matter of fact the rulings of the Supreme Court and our
High Courts had created a void in this country and the country was in such a desperate
situation that there was no law existing by virtue of which Government could curb the
activities of those who wanted to create disorder and take advantage of the vacuum. |
submitted this in all humility but at the same time | must say with all the emphasis at
my command that this particular situation as it is at present has been the cause of
grave anxiety to all the Provincial Governments and possibly to the Central
Government also. In reply it was said that the detention law was there to meet the
situation but when a question was put by me to Dr. Syama Prasad Mookerjee whether

any delinquent could be punished under the present law as it existed, he did not reply
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to the question and referred me to the effect of a continuous detention on the whole
life of a person implying that such a weapon was fairly deterrent.

Now, Sir, Dr. Syama Prasad Mookerjee, when there were interruptions from Members
of this House, treated us with some contempt.

Dr. S. P. Mookerjee (West Bengal): Not at all; with great respect.

Pandit Thakur Das Bhargava: This is the respect that he showed. He said that the
heat of the sand is sometimes greater than that of the sun. It is quite true that we are
just like sand. We are like dust: everybody is formed of dust. "Dust thou art to dust
returnest”. But, | must say that a humble Member of this House is certainly entitled to
more courtesy from our leaders be he Dr. Syama Prasad Mookerjee or be he the
Leader of the House. If he could not answer some of the inconvenient interruptions, it
was only fair that he should have admitted and said that the case was as | submitted it
to be. As a matter of fact, even now, | submit that the present position of the law is
that no person can be punished unless his act or speech or publication is brought
within the purview of some existing law, which according to the Constitution,
endangers the security of the State or tends to overthrow it. Therefore my humble
submission is that the present state of the law is certainly such that calls for a change
in the Constitution. He will be a bold man who like Dr. Syama Prasad Mookerjee will
give us some platitudes to live upon. He said in his speech yesterday that as a matter
of fact, a country could not be governed by coercive processes, as if all the laws of the
land are in the nature of coercive processes. It is quite true that politicians are perhaps
much greater sinners than lawyers. Lawyers are traduced for nothing. Politicians give
out arguments which in their calmer moments they will never support. Can any
country be governed by persuasive methods alone? Do we not require any laws in any
country? May | just enquire, what was the relevancy of the Cooch-Bihar firing in
relation to this Bill? Dr. Syama Prasad Mookerjee waxed eloguent when he expressed
that the firing in Cooch-Bihar had some relation with this law. | humbly submit that if
you go into the causes which produced this incident in Cooch-Bihar, it may be found
that the speeches and writings of some people who were out to create disorder might
be responsible for the situation. It is quite true that coercive methods are not

absolutely necessary; but it is unjust to say that any Government can subsist without
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some law. Not only for some centuries, but from time immemorial, in fact from the
birth of civilisation, we have always had laws to curb crimes and punish offenders. At
the present moment, we have got no law—I have repeated it so many times and | want
somebody to challenge me—there is no law today, according to the judgments of the
High Courts and the Supreme Court which can deal with a situation in which all kinds
of offences which do not fall within the category of endangering the security of the
State or which threaten to overthrow the Government can be committed with impurity.
Therefore, in this situation, | must say that no Government can function, and it is none
too soon that our Government has brought in this measure. Our Government would
have been guilty of apathy and neglect of its duty if it did not bring a Bill of this
nature as soon as possible.

Having said this much, I may submit that the present state of the law is such that it
was not even contemplated by the framers of the Constitution or even by- the Press
men. A committee was appointed sometime after we attained independence, the Press
Laws Inquiry Committee. When they examined article 13 (2), they came to the
conclusion that some of the present laws will subsist as good. Even when confronted
with the provisions of article 13 (2), they came to this conclusion and a summary of
their recommendations is given on page 49 of the report. They were under the
impression that some of the present laws were conformable to article 13(2). But, the
Supreme Court and the High Courts have been pleased to hold, and rightly, | should
say, that some of these provisions could not exist and were void. In my opinion, even
If a man makes a violent speech, advocating the creation of disorder as a result of
sedition, he cannot be convicted under section 124A or section 153A of the Indian
Penal Code even though his speech could be brought under the purview of those
sections, because our High Courts have held that those laws do not exist, as these
sections are too wide and innocent persons could be enmeshed in them. The High
Courts having held that these laws do not exist at all, no case, whatever the nature may
be, could be brought within the purview of those sections. This is a thing which the
man in the street cannot understand and appreciate. A void has been created. A person
is able to make any speech he likes, even such as may endanger the security of the

State, and he does not come under the clutches of the law because such laws as could
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have relation to such a situation have been declared void. Therefore, it is absolutely
necessary in my opinion that Government should make a change in the Constitution
and enact suitable laws for enforcing public order and ensuring good Government in
the country.

The next question is whether the present Bill which has been moved in the House is
sufficient to meet the situation or insufficient to meet the situation, or whether the
necessities of the hour are met by the proposed changes. My submission is that clause
3 (2) of this Bill is very wide, and would revive all those obnoxious laws for which no
countrymen of mine would be agreeable. At the same time, it is too narrow and it will
not meet the situation. As | submitted yesterday, | would respectfully request the
House to read carefully clause 3 (2). This sub-clause is divided into two parts. A
cursory reading of Article 19 of the Constitution will show that it is divided into six
liberties and six controlling provisions of those liberties. In the first part, the
Fundamental Rights are given; in the succeeding parts the safeguards against these
liberties are given. It is provided that in regard to these liberties, certain restrictions
could e put in by law, but they must be reasonable restrictions. But, in article 19(2) no
question of any reasonable restrictions comes in. On the contrary, absolute power has
been given for making laws. The extent of this power was defined by the last words of
the clause so that the powers could be exercised to that extent only and no further and
no less. In prescribing this limit we made a mistake that it did not include 'public
order' in those last words. Had we included 'public order’, all this confusion would not
have arisen. In the present clause 3, which seeks to amend article 19 (2), the difficulty
Is that it is much wider than the provisions we have enacted in article 19 (2),
previously. The words used are too vague, too wide and too drastic and too unbridled.
The words are:

..... prevent the State from making any law imposing, in the interests of the security of
the State, friendly relations with foreign States, public order decency or morality,
restrictions on the exercise of the right............ Or prevent the State froth making any
law. . .”

| do not know, what is the full import of the words, "in the interests of friendly

relations with foreign States"? We have got, in this connection, the Foreign Relations
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Act passed by the previous Government and that Act, says that the rulers of foreign
nations, are immune from attack from us and. the law of defamation applies to them.
But, reading the words here as they are, "in the interests of friendly relations with
foreign States™, what is the meaning? Does it mean that any-sort of criticism as would
endanger-the security of those States or endanger our relations with those States?
What is taboo? What is allowed? Unless and until you put in the word ‘reasonable’,
this clause will not be justiciable and may destroy a considerable part of the liberties
of the citizens of India. After all, these rights have been made justiciable and the
courts have been empowered to protect people from embargo on them. The Courts
should be able to determine whether the restrictions put are reasonable. If you put in
only the restrictions and do not say what these restrictions are in relation to foreign
States, the position is left vague. The restrictions may be any restrictions, in the
absence of the word "reasonable".

And what is the meaning of "public order"? What exactly is the import of restrictions
in the interest of public order? That is left too wide and it is something even unheard
of even the history of the British regime. Unless and until you define the full scope of
it and make it amenable to the justiciability of the courts, you will not be justified in
granting these powers in the Constitution.

And as regards the making of laws relating to contempt of court, defamation or
incitement to an offence, it is absolute in the Bill. I am yet to find the meaning of the
words 'incitement to offence’. Offence itself is defined in probably section 40 or 41 of
the Indian Penal Code. Anything prohibited by law is an offence under the factory Act
spitting in a place not prescribed is an offence. Many acts of omission and
commission fall under section 34 of the Police Act. But that definition of section 40
may or may not be applicable. Moreover what incitement to an offence is has not been
defined, as far as I know. We know what abetment is. But what is the meaning of
incitement to an offence? So far as my knowledge goes, it has not been defined in any
Act so far. And here we are giving the full power to Government without restriction,
unbridled power. This is not fair. | submit that article 19 (2) is extremely wide and the

Members of the Select Committee may please look into this carefully.
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In every land, in England, in America and other countries, the Government has the
power to see that disaffection and enmity are not preached between different sections
of the people or against the Government, provided such disaffection tends to affect the
public peace. But even under the present wide powers, any person can take it into his
head to disseminate disaffection and enmity between different classes and he may not
come within the clutches of the law. India is inhabited by different classes and there
are so many prejudices and animosities among them and there should certainly be
provision to see that the Government has the power to prevent the spread of enmity or
disaffection between different sections. But so far as the present provisions go, even
though they are wide, they do not arm Government with the power to see that such
disaffection is not spread. Such power is essential in the nascent situation in which the
State now is. The proposed clause 19(2) is too narrow in one sense and too wide in
another. This provision needs to be amended. The word "reasonable” should be put
before "restrictions™ and again, in the later portion also, dealing with the making of
laws relating to contempt of court, defamation or incitement to an offence. Reasonable
restrictions have to be put on the exercise of the right to make the laws. Restrictions
are put on individual rights of freedom of speech and expression in the interest of
security of the State. There should be a balance of the two. Unless there-is this balance
it will be difficult to protect such fundamental rights as have been given to us by the
Constitution. | now come to part (b) of clause 3 and | do not want to say much on
except that | feel that even the change sought is neither called for nor just. Every
person has been given the right to practise any profession or carry on any occupation,
trade or business. At the same time we realise that in the interest of the general public
nationalisation of industries is necessary. | do not grudge it. But | do not grudge it. But
| fail to understand the import of the words "the carrying on by the State, or by a
corporation owned or controlled by the State, of any trade, business, industry or
service, whether to the exclusion, complete or partial, of citizens or otherwise". It is
not clear what the words "or otherwise" mean. They may have reference to "State or
corporation”, or to "exclusion complete or partial” or to "citizens". Thus they may
encourage or curb monopolies or cartels, may include foreigners or may exclude

others than State or corporation. | therefore suggest that the words "reasonable
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restrictions™ as used in sub-clauses (3), (4) and (5) should be used here also, and the
construction of this sub-clause should be on the same lines.

Mr. Speaker: In view of the fact that the Bill is a very important one, and there must
be discussion of the essential points and as many hon. Members have a desire to
speak, | would suggest to the speakers that they may confine themselves to the salient
points and state them broadly, instead of going into the language which, in the light of
whatever suggestions are made here will certainly be gone into very, carefully by the
Select Committee. . But if we are to take up each of these clauses in the light of the
wording, we may perhaps be leaving out a number of points. Moreover, we have
another chance of the Bill being scrutinised when it emerges from the Select
Committee. Therefore, it would be better if hon. Members confine themselves to
salient points and just say a few words in support of them. That is what | suggest.
Otherwise one of two courses will have to be followed. We may not be able to deal
with it fully or we may not be able to give sufficient time to a large number of people
who desire to speak; and hon. Members are anxious that the session should come to an
end as early as possible. That should not be done at the cost of the full debate so as to
bring out all the points. Therefore, | would suggest that hon. Members need not go
into the wordings at the present stage. They may take up just those objectionable
features that they want to discuss and point to certain things, if necessary, by way of
example, without going into details.

Pandit Thakur Das Bhargava: | certainly accept your advice and | will not go into
the wording of the clauses. Actually | was not going into the wording. The point | was
trying to explain is one of great substance. Anyway | will not encroach on the time of
the House farther by referring to particular words in the Bill. This is an important
measure and that is my justification for taking more time of the House than I do
usually.

Yesterday | submitted that sub-clause (2) would create great confusion, if the intention
Is to give retrospective effect to this Bill. I can understand the giving of retrospective
effect to certain measures, but to ask that a Bill of this nature should be' given
retrospective effect is asking for too much. Usually according to the accepted

principle of legislation a Bill is not given retrospective effect in the ordinary course,
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though as | said in certain cases, for instance, when relief has to be given to down-
trodden people, this sort of retrospective effect has been given. But if we give
retrospective effect to certain provisions of a Bill of this nature, it would create great
confusion. It is stated that it shall be taken as if this amendment existed already, when
article 19(2) was enacted, which means that all the effect of the judgments of the High
Courts and the Supreme Court is sought to be washed off. The scope of clause 3 is
very wide and it would even otherwise create confusion. Where is the occasion for
courts to review these cases? Even if the article is amended in the manner we seek
now, still it may be held by the courts that certain acts are not valid according to the
amended Constitution. That is not possible which means that all these acts will be
revived according to the will of the executive. It will not be the Courts who will be
called upon to review the cases in the light of the amended article. Unless similar
cases go again to the High Court and the Supreme Court, we will be in a state of
suspense because according to this provision if the law cannot stand the scrutiny from
the standpoint of the amended article it has to be declared void. Therefore, my
submission is that so far as this aspect is concerned, this should be carefully
considered and this question of giving retrospective effect should not be insisted upon.
In regard to Article 31, | agree hundred per cent with the Mover of the Bill that not
only the Congress Party but all the parties in this country are committed to the
principle of abolition of Zamindari and it is not any innovation now. In the previous
Constitution also we had a provision in Section 31 (4) and (6) that the pending
legislations will not be questioned by any court. The Constituent Assembly spent a
good part of its time in coming to an agreed conclusion in regard to this article. 1
remember the occasion when our Prime Minister moved this amendment in the
Constituent Assembly when he said that this abolition of zamindari must be given
effect to. He said a balance must be found between the will of the people and the static
structure of the society. He thought the provision in article 31 was a good adjustment
and we all accepted it. In insisting that compensation should not be adjudicated by
courts we are not going beyond the provision which we enacted there already. We
want only to see that they are given effect to and the dilatory tactics of those who are

interested should not be allowed to prevent it. At that time all the lawyers in the House



79

came to the conclusion that there was very little justiciability in article 31. According
to the present article 31 also, the Courts have little to do so far as the amount of
compensation is concerned. Even then it is quite true that our Supreme Court has not
had the occasion to finally decide this point whether article 31 came in the way or not
because the Patna High Court decided about Bihar Zamindari Act in a different way.
The will of the country is quite clear that we want abolition of zamindari and the
whole country wants it. It is also not true that Government want to take estates without
compensation. Compensation is to be determined according to the will of the State in
which the legislation is enacted. Now when Dr. S. P. Mookerjee was confronted with
the question, he also said that he was in favour of abolition of zamindari with
compensation. Let us not delude ourselves about the amount of compensation. When
such a large amount is involved, it is absolutely clear that the same amount of
compensation cannot be given as in the ordinary way. In regard to abolition of
zamindari, the whole country is of one view that the Court should not be allowed to
question the amount of compensation when it is determined by the Legislature of any
State. | placed an amendment in the Constituent Assembly that so far as the abolition
of zamindari and certified agrarian reforms are concerned, no court should be allowed
to poke its nose into it in regard to amount of compensation and whatever is the will
of the state Legislation must be given effect to. That was not accepted then and | am
glad that the principle is accepted now that so far as abolition of zamindari and the
measure of compensation is concerned, the Court will have nothing to do. All the
same | must submit that these provisions in new articles 31A and 31B go much
beyond the necessities of the case. Under these articles it appears that nine Acts which
are given in the Schedule are finalised by one stroke of the pen. I have not read all
those Acts nor have | been able to find copies of those Acts in the Library. Some of
the Acts may be based on certain principles which we may not, like. So far as
compensation is concerned......

Shri Hussain Imam: Uniform policy regarding payment of compensation all over
India.

Mr. Speaker: Whatever that may be, when the hon. Member gets a chance he can

speak.
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Pandit Thakur Das Bhargava: From the interruption | find that my friend is in
favour of the abolition of zamindari and so far I do not find anyone who objects to it. |
heard the speech of an hon. Member who is a very big landlord himself and | did not
find anything in his speech which went counter to the will of the nation that zamindari
should be abolished.

When | was a Member of the Constituent Assembly | had occasion to speak about the
Bihar law. In that law by one stroke of the pen on a certain day all the rights of the
people in the land were taken away and the Government of Bihar became the sole
master and proprietor of all the lands in Bihar. This is to unjust. | for one cannot agree
to this way of enacting a law. There is no occasion for finalising all these Acts and
saying that none of these Acts shall be questioned in any court of law. We provided a
safeguard by enacting that the assent of President will be the condition precedent but
this is being done away with. As far as compensation is concerned we are committed
to it and we stand by it. | do not want to be a party to this drastic amendment which
seeks to validate all the laws by one stroke without going through those laws and
coming to the conclusion as to whether any of the other provisions of the Constitution
have been contravened them. Even in article 31A the words are a bit too wide to the
mark.

While recognising all that, | submit for the consideration of the House that the court
should not be given the power of finding out if the compensation given is more or less
or equitable or otherwise. We should look into these Acts rather carefully. It is
practically an accepted principle that in regard to acquisition of property which does
not come within the ambit of the words "abolition of zamindari*, the law should be as
it is today. The Act I of 1894 is just and not so drastic as article 31 of the Constitution.
According to article 31 the matter is not justiciable, whereas previously when the
executive officer fixed the value the matter could be taken to the court. My
submission is that that law should be allowed to continue and should not be interfered
with. Apart from cases in which the question of the abolition of zamindari is involved
the amount given should be justiciable and therefore in the Constituent Assembly |
suggested that the word ‘appropriate’ should be inserted in the proper place in article
31. 1 still hold that view.
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In articles 16 and 340 the words "backward classes™ are used. | do not know the exact
connotation of the words. | know what is meant by the Scheduled Castes and
Scheduled Tribes but I do not know who these people are who are known by the term
backward classes. In the Constituent Assembly | wanted to define the word by
including the Scheduled Castes and such other classes as were recommended by the
Commission to be appointed by the President under article 340. Unfortunately my
amendment was not accepted. | adhere to the view that the Scheduled Castes are the
real backward classes. There might be a few other classes which may be on the same
level but which are not in the Schedule. Beyond that | do not know what is meant by
backward classes. So far as backwardness is concerned all the Brahmins of India are
backward economically. | think the Rajputs, who are considered as one of the most
influential classes in India are very backward socially because they observe purdah
and previously resorted to infanticide. In article 340 we have used the words "socially
and culturally backward" and my fear is that if these words are allowed without being
lefined we may be confronted with difficulties......

Dr. Deshmukh (Madhya Pradesh): A Commission is going to be appointed to
investigate it.

Pandit Thakur Das Bhargava: | know it and | will advert to it later. It is quite right
that those classes who are, considered by the Commission to be backward should be
included and | have no objection. But supposing the Madras Government notification
about the reservation of seats in universities, etc. is sought to be maintained by the
backdoor method and some classes who are not backward are brought in as backward,
then | am very much against this.

Dr. Deshmukh: It is not the intention.

Pandit Thakur Das Bhargava: The Mover of the Bill was pleased to say that our
Government is committed to bringing about a classless society. We all stand by it. But
if by this backdoor method the Government of Madras wants seats reserved for the
non-Brahmins, including other classes, | am opposed to it.

Dr. Deshmukh: Is it the Brahmin in you speaking?

Pandit Thakur Das Bhargava: | respect the Brahmins and | respect the other classes

also. But | want that the really backward classes alone should be given the protection.
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Give them all that you can and even if you want that property should be given to them
| am quite ready to agree. But at the same time it would be quite wrong to bring in
those classes which are not backward by virtue of an ambiguous phrase and introduce
confusion and uncertainty. As regards reservation of seats | was of opinion that under
article 16 you can very easily include it, as you have already included reservation of
appointments for the backward classes. These words "economically, educationally and
socially" throw open a very wide field and | want to know which way we are going,
how far we are going and where exactly we are going. Whatever can be done for the
Scheduled Castes should be done and | do not want to be misunderstood in this
regard. We would be failing in our duty if we do not do all that we possibly can for the
weaker and Scheduled Classes. During the last three years we have done quite a bit
but that is not sufficient. We should give them proprietary Tights on their houses and
every student should get a stipend or scholarship to go up to the highest standard and
they should also be given jobs. But I do not want that communalism should be
introduced by the backdoor methods. | know that the Government do not want it. At
the same it is not the Central Government that is going to implement it. But it is the
Provincial Ministers who will give effect to it and | do not know what they may or
may not do. As a matter of precaution | am uttering this warning, though I am not
opposed to the proposed amendment.

| shall now deal with the clause which deals with the appointment of the Chief Justice.
| do not want that a non-Indian should be appointed as Chief Justice. | quite realise
that those judges who are already in service may feel a sort of injustice that they are
not allowed to go up to the highest position. But | am yet to know any country where
such a responsible office is allowed to be filled by any person except the national of
the country.

In the end | would make one request to you, Sir. In the Select Committee on this Bill |
would beg of you to allow that any Member who wants to appear before the Select
Committee may be heard there, though his vote may not be taken. So far as the
provisions of this Bill are concerned every Member should be given the opportunity to
contribute his mite for the improvement of the Bill as was done in the Representation
of the People Bill.
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| am very glad that the Prime Minister gave us this assurance while moving this
motion that he would certainly go into the provisions of the Bill with an open mind. |
welcome that assurance and hope that when the Bill emerges from the Select
Committee it may not only place us in a much better position than we are today so far
as the laws of the land are concerned, but at the same time may be such as to give
satisfaction to all the parties in the land.

Several Hon. Members rose—

Mr. Speaker: Before we proceed further, | think, we must make some arrangements
for shortening speeches and for lengthening the hours of sitting—otherwise it will not
be possible for us to progress further. So far as speeches are concerned, | have already
made my suggestion while the hon. Member, Pandit Thakur Das Bhargava was having
his say. Now, as regards the lengthening of the time, instead of sitting for five hours as
we do from day to day, it is better if we could also sit in the afternoon today. And if
the House is agreeable | might suggest from four to six today.

Hon. Members: Yes, Sir.

Mr. Speaker: So, that will be the time fixed then.

Shri Hussain Imam: Every day, or only today?

Mr. Speaker: Not every day, but only for today

Pandit Kunzru (Uttar Pradesh): The Bill before us seems to be very simple, but it is
nonetheless of a very far-reaching character. It affects not merely the Constitution but
also the spirit in which the Constitution is to be dealt with. A measure of such
Importance requires careful consideration and | think that we ought, all, to welcome
the scrutiny to which it has been subjected by previous speakers. In order to justify the
important changes that are sought to be made in the Constitution, Government should
have taken care to supply us with full information on every point, to tell us exactly
why each particular amendment was needed. The Prime Minister spoke at
considerable length but dealt, generally speaking, with principles. When he dealt with
specific matters he was very tantalizing; he did not throw much light on the reasons
for the specific measure that the Government have placed before us. In view of this,
some other Member of the Government should have given us fuller information than

the Prime Minister gave. Perhaps my hon. friend, Dr. Ambedkar would have been the
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fittest person to explain to us in detail the provisions of the Bill, particularly those
which relate to the amendment of article 19 and the insertion of two new articles 31A
and 31B. | have no doubt that he will take part in the debate. He will probably get up
in the end in order to have the last word on the subject.

The Minister of Law (Dr. Ambedkar): No, no.

Pandit Kunzru: That may suit him and the Government of which he is an important
member, but it is most unfair to the House that it should be called upon.......

Shri Sidhva (Madhya Pradesh): What is the unfairness?

Pandit Kunzru: If Mr. Sidhva will have a little patience he will realise that every
Member is not as enlightened as he is and that most of them require a little more
instruction than he has ever done or ever will do.

| was saying that it is most unfair to the House that it should be called upon to
consider a measure that vitally affects the liberties of the people and their economic
rights without having been supplied with the material on which a correct judgment
could be based. Not being in possession of this material, | am forced to take some of
the more important amendments and deal with them in the light of such information as
| have.

[SHRIMATI DURGABAI in the Chair]

Easily the most important amendment before us relates to article 19. This article was
not passed in a hurry by the Constituent Assembly. It gave the Assembly and the
Drafting Committee a great deal of trouble and it was after a full consideration of the
matter, by the Drafting Committee and probably by the Government that the language
of the draft Constitution was changed and Parliament was given power to control the
freedom of speech and expression only in certain limited cases. What is now being
sought to be done is not a mere amendment of article 19 in one unimportant respect or
another. What these changes mean is that article 19 will be brought into line with the
Preventive Detention Act. Under the Preventive Detention Act persons can be
detained for acting in any manner prejudicial to the relations of India with foreign
Powers, or the maintenance of public order. | shall say nothing about the security of
the State because that is already provided for in the article under reference. Now, why

Is it necessary for Government to go so far in. the amendment of article 19 as to try to
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place the Preventive Detention Act and the Constitution on the same footing? I
listened as carefully as | could to the Prime Minister, even, when he, as is his habit,
inconveniently dropped his voice, but | did not discover any reason in his speech for
such a policy. | know the difference between the Preventive Detention Act and any
law that Parliament may make under article 19, if the amendment proposed by
Government is passed. The Preventive Detention Act, as its name shows, is
preventive, while any law passed under article 19 will be punitive. It is not detention,
but trial in a court of law that will be necessary to bring a man within the purview of
any legislation passed after article 19 is amended in the manner desired by
Government. But the scope of the two pieces of legislation will be the same. We have
not been told that the Preventive Detention Act will be done away with if the scope of
article 19 is made wider. We shall, therefore, have both the Preventive Detention Act
and a law passed on the wide grounds on which the Preventive Detention Act is based.
| think that if Government think that it is only a small number of persons that has been
or will be guilty of inciting people to commit offences, or to do any other thing that
would seriously endanger the interests of the State, then I think that the Preventive
Detention Act, however, objectionable it may be in principle should be enough for this
purpose. Again | do not see really, taking the present situation in the Country into
account in the absence of any information of an alarming character or of a serious
character being given by Government, that there is any need for the drastic changes
proposed by the Prime Minister.

| have already pointed out what the character of the Bill is by comparing it with the
Preventive Detention Act. But | should like to draw the attention of the House in a
more pointed manner to what the Prime Minister seeks to do. If the amendments
proposed are accepted then it is not merely that article 19 will be amended, but that,
for all practical purposes part (a) of clause (1) of article 19 will be deleted. The
provision relating to freedom of speech and expression will be reduced to the position
that Fundamental Rights occupy in the continental Constitutions. In those
Constitutions Fundamental Rights are no more than pious wishes. At the best, they are
indications of the policy of the authorities; nothing more than that. I, therefore, think

that if Government really feel that the clause to which | have referred must be hedged
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round with such serious limitations as to make it valueless for all practical purposes
than they should courageously come forward and ask for the deletion of that clause.

| shall now consider the three changes that Government desire to make in article 19.
The Statement of Objects and Reasons says that the provision relating to the freedom
of speech and expression as interpreted by certain courts, has created very
inconvenient situation. We are told that some courts have taken the view that article
19 is so comprehensive as not to render a person culpable even if he advocates murder
and other crimes of violence. | understand this and | am for the time being prepared to
allow—and when | say for the time being | mean subject to full information given by
Government—that some amendment of the law of the Constitution is necessary in
order to prevent incitement to violence. St the language of the Sill is so wide as to
cover not merely incitement to violence, but other things. It prohibits incitement to the
commission of an offence. Now, the word "offence" is of a very general character. It
Is very wide in its scope and if all that the Government desire is to check incitement to
violence, why should they not use the words that will make these words plain. But
while some reason has been given in the Statement of Objects and Reasons in favour
of the last amendment, no reason whatsoever has been given to justify the insertion of
the words "public order" and "friendly relations with foreign states".

The words "friendly relations with foreign States™" raise a very important issue. My
hon. friend Dr. Mookerjee when he referred to this matter yesterday and said that it
amounted to a restriction on the criticism of foreign powers, the Prime Minister
corrected him and said that it did not relate to criticism. But surely if a law is made in
pursuance of the amended article 19, it is Government that will decide what would be
prejudicial to the: maintenance of friendly relations between India and other States
and it is quite possible that strong criticism of foreign policy may be banned. | do not
think that there is any such law in the United States of America. When the Constituent
Assembly was in session we frequently referred to the Constitutions of other
Countries. | consider myself justified, therefore, in taking into account the provision
made in the Constitutions of other countries in this respect.

So far as | know, the United States Constitution has made no provision of the kind in

our Bill. This matter was considered by the Press Laws, Enquiry Committee and it too
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has not pointed out that the United States Constitution does not enable Government to
deal with this matter. The Committee also referred to the position in England and said:
"With regard to foreign relations in Great Britain words which may expose a foreign
Government to contempt or hatred or may cause disquiet in some way are not
punishable unless they contain an incitement to commit violent crimes™.

In France, according to the same Committee,

"The State has the power to prevent defamation of heads of States and diplomats,
public insult to a sovereign or to a foreign Government as well as defamation of a
foreign nation and any person who indulges in these can be punished both with fine
and imprisonment".

The position that has been placed before us is not merely contrary to, the position in
England but also to, the position as it is in France. | these countries which have to deal
with foreign powers find it unnecessary to have such sweeping powers as the general
language of the amendment that | have referred to will arm Government with, why
should our Government ask for this power? If all that they desire is to control
defamation, even the defamation of a State, that is complete distortion of its actions;
they have the Foreign Relations Act which can be amended in order to cover the
wilful distortion of the motives of States in friendly relations with India. | should like
to refer in this connection once more to the Press Laws Enquiry Committee. The
Committee on page 34 of its Report says:

"We recommend that the Act (that is the Foreign Relations Act, 1932) in its present
form should be repealed and legislation should be undertaken to make provision on a
reciprocal basis to protect heads of foreign States, foreign Governments and their
diplomatic representatives in India from defamatory attacks and to prevent the
circulation of false or distorted reports likely to injure India's friendly relations with
such States".

Clearly, it is within our power to punish those who defame the persons mentioned in
the Foreign Relations Act. As regards the punishment for the distortion of the motives
of a foreign power, something more will be required. But | do not know whether it is
necessary at the present time even for this limited purpose to change the Constitution.

Government has told us nothing that can incline us for the moment in favour of so
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sweeping an amendment. Then, | come to the words "public order". Is there any limit
to the meaning of these words? They are of unlimited scope. Government can under
cover of these words pass any kind of law that it likes. Virtually it means that in future
even actions which do not seriously injure the State —the man who commits them—
may be made liable to punishment. | have said that all these words taken together
make so fundamental a change in the right of free speech and expression as to amount
to a complete abrogation of that right. It is true that the Constitution does not abrogate
that right. Well, the Constitution will abrogate that right. The Prime Minister said
yesterday while Dr. Mookerjee was speaking that the Bill before us does nothing, that
it only empowers Parliament to do certain things. This was a somewhat surprising
remark. For the object of Fundamental Rights is not to confer powers on the State but
to confer rights on the individual so as to protect him against the tyranny of changing
Parliamentary majorities in the future. That is what | understand to be the meaning of
Fundamental Rights. When you give Parliament the right to make a law that will
affect our liberties, then our liberties are not guaranteed against an attack in moments
of excitement and passion under the direction of a Government that may find certain
acts done by the people very inconvenient. Taking all things into account | cannot
support the amendments proposed by the Prime Minister in their present form.

Now I shall say a word with regard to the insertion of the new articles 31A and 31B.
When the Prime Minister made in the Constituent Assembly the motion that
subsequently became article 31 of the Constitution, he asked us to consider the matter
with reference to two principles. The first principle that he enunciated was that the
right of property was not an abstract, absolute right but was subject to the rights of the
community which were greater than the rights of the individual. The second principle
that he laid down was, in explanation of the various clauses of the proposal made by
him, that property would be acquired only on compensation, that there would be no
expropriation without compensation. | wholeheartedly accept these principles. | think
whatever Government may be in power in future will be guided, or will have to be
guided, by the principles on which the Prime Minister moved the acceptance of article
31 of the Constitution. And | want to consider the new articles proposed only in the

light of the principles recommended to us by the Prime Minister. So far as | know, the
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comprehensive character of clause (2) of article 31 has been admitted by all the High
Courts that have been called upon to consider the legislation passed by the States
under article 31. The Bihar High Court has set aside the Bihar Land Reforms Act not
because of any flaw in article 31 but because it thought that the different scales
provided for the payment to the different categories of holders of zamindari property
were contrary to the provisions of article 14. The High Courts of Allahabad and
Nagpur have held that even that article does not modify the operations of article 31. Is
it necessary in these circumstances for Government to come forward with the two new
articles referred to by me? What does the article 31st amount to? If one considers the
language of article 31, one feels as one does in the case of amendment of article 19,
that it is no mere amendment that Government are seeking, but the virtual repeal of
article 31. So far as | have been able to see nothing will be lost if we retain only the
first clause of article 31, "No person shall be deprived of his property save by
authority of law," and delete the rest of the article. Perhaps my hon. friend Dr.
Ambedkar will explain to us what effect the proposals embodied in articles 31A and
31B will have on article 31. But so far as | can see it, these articles will leave only the
first clause of article 31 intact. Again | say if that is the intention of Government, why
should they not then choose this simpler course rather than the indirect and
cumbersome course that they have adopted? There may be a need only for the
legislation passed in Bihar. The legislation passed is sought to be validated before the
Supreme Court has had any opportunity of considering the matter. This is not a purely
formal decision. | am not referring to this matter in order to delay the operation of
article 31, though the decision of the Supreme Court will inevitably involve some
delay. Normally I am certain that Government could have adopted this course. They
could have allowed the matter to come to the Supreme Court and awaited its decision.
What are the special reasons compelling Government to take the extraordinary course
that they have adopted? | can discover only one reason and that is that General
Elections will be held at the end of the year. If that is the real reason, then the two new
articles that I have referred to are to be inserted not because article 31 has been found
ineffective but for a political purpose (Hear, hear) and | deprecate this in connection

with so vital a matter as -the spirit in which we should consider an amendment of the
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Constitution. We must, if necessary, change the Constitution so as to enable it to fulfil
the social purpose for which it was designed.

Shri Hanumanthaiya (Mysore): May | know what is the political purpose referred
t0?

Pandit Kunzru: | can explain things, but I cannot compel my hon. friend to see their
meaning.

Shri Hanuinanthaiya: That does not explain matters.

Pandit Kunzru: Perhaps my hon. friend will require a little more time than | can give
him just now to explain the matter to him. | deprecate that this was not the spirit in
which the amendment of the Constitution should be considered. We should not act in
such a way as to make anybody feel that mere impatience or anything that thwarts our
will can drive us to take up so serious a matter as the amendment of the Constitution.
Another reason why | ask Government to allow the Supreme Court to consider the
matter is this: The Supreme Court may after considering the matter feel that the
agrarian laws passed by some of the States are constitutionally valid. It may point out
the manner in which the powers are exercised by the State have not been fair in all
cases. One of the Judges of the Patna High Court who considered the validity of the
Bihar Land Reforms Act has drawn attention to the case of a zamindar whose total
income was Rs. 10,05,000 but whose liabilities after the payment of the agricultural
Income-tax and the statutory deductions would amount to Rs. 10,26,000. Though the
courts may be debarred from considering such a thing, the Prime Minister's intention
has not been fulfilled in the manner in which this question has been dealt with. The
number of such cases has been small, but I venture to think that this is a matter
requiring the attention of so fair-minded a man as the Prime Minister is. | should not
be willing to agree for a moment that the Prime Minister had as a matter of policy put
forward either of the principles to which | have referred. | am certain that he did so out
of conviction and he would be the last person in India to throw any of his convictions
overboard for the sake of any convenience. | ask him, therefore, whether it would not
be an advantage to him and to the State to allow the Supreme Court to consider the
matter and then to take up the amendment of the Constitution in the light of the views

expressed by the Supreme Court.
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Let me guard myself once more against any misunderstanding. There can be no re-
opening of the questions which were at issue when the Constituent Assembly
discussed the Constitution. Those questions have been laid to rest. Article 31 has to be
given effect to. The rights of the community have to be given precedence over the
rights of the individual. But, the Prime Minister sought to reconcile the one with the
other so that there may be not only progress, but also stability. In view of this, |
support the view of those hon. Members who think that the Bill should be circulated
even though it may be for a short time, for a fortnight, in order to enable the public to
express its opinion. It is not the same thing as the consideration of the matter by the
Supreme Court. But, it will enable us to consider the measure more fully than it could
be done at the present time. | am almost certain that this view, will not commend itself
to the Government. But, even if a Select Committee is appointed, they can still give
some time for the expression of public opinion. If we want to go forward in such a
way as to have both progress and stability, it is of the utmost importance that we
should give the fullest opportunity for the expression of views by those who are
interested in such matters.

Shrimati Renuka Ray (West Bengal): | am very glad that this Bill which seeks to
make certain changes in the Constitution we drew up a year and a half ago, is being
sent to a Select Committee for careful consideration and scrutiny. Even when we were
in the midst of passing the Constitution, we realised that in the light of experience,
certain amendments would become necessary. There were many of us who felt and
who expressed the view that the Constitution we were drawing up was of a very
voluminous nature, and that in our zeal, and a righteous zeal, to see that the executive
Government should not wield too much power and that this Constitution of our
Sovereign Republic should not become a pawn of dictatorship either of the right or of
the left, we forgot that we were in the meantime circumscribing in many ways the
powers of the sovereign Parliament, which expresses the will of the people and which
is the very basis of the democratic system. | believe as we all do, that there are certain
inviolable sacred rights that pertain to individual citizens such as the right of liberty
and freedom of expression. Such rights must be guarded at all costs. But, we have to

remember that wherever there are rights, there are responsibilities. If the rights are not
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utilised in a proper way, if they are turned into licence, then, we cannot have or
protect the greatest good of the greatest number which is the basic tenet of democracy.
Yesterday, when the Prime Minister spoke, he pointed out that in the United States,
the Fundamental Rights in the Constitution took some time to establish themselves
and that judicial findings through many decades have brought about the present
position. It is very interesting reading to go through the judicial decisions on the
American Constitution. But, as he very rightly pointed out, we are living in times
when swift-riding changes are taking place, times which are dynamic, and we cannot
go through decade after decade before we can find suitable judicial decisions which
will allow of such changes that are urgently needed in the interests of the State, in
conformity with the times in which we live.

There are two provisions in this Bill on which | want to speak. There are also other
amendments of a minor character. | do not want to take up too much of the time of the
House; nor do | feel that | have the eloquence to hold the House for a long time.
Therefore, | shall confine myself to-the two clauses in which we are particularly
interested. The first is article 19. | think the Prime Minister said in his speech
yesterday, and it is quite right, that the unwritten Constitution of Britain is so different
and very elastic: When there is no written Constitution, one is able to uphold the-
precious rights of the citizens while-also seeing that liberty is not turned into licence.
This system has worked well in the United Kingdom. But, it is unfortunate that it is
not possible in a country which is so large and with so many complex problems to
have such an unwritten Constitution. But, as | have said before, we have made a
written Constitution, which is very bulky. In this written Constitution, we have
however to see that while we do not infringe or curtail in the least bit the right of
liberty of expression, at the same time, we must give to the Government such powers
as would enable them to curb those who would restrain the liberty of others.
Preservation of law and order and the creation of an atmosphere in which the citizens
are able to exercise their rights are the fundamental duties of every Government and it
is Parliament which rightly must have the power to check and to curb the-Government
it it exceeds its powers. Our Constitution as it has been drawn up has certain escape

provisions in order to affect these things. We have seen that perhaps these provisions
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are not altogether sufficient. At the same time | must say that I also feel that we must
be very careful before we introduce any changes in the Constitution by which we may
go further than we want to. | hope the Members of the Select Committee will give
careful thought to article 19 and will keep a proper sense of balance so that there is a
harmonious balance about it, that in our anxiety to see that rights are not turned into
licence, we do not go to the other extreme and. take away those rights altogether. Both
sides are of equal importance. When my hon. friend Pandit Kunzru was speaking, he
mentioned something about this enabling measure being on the same level as the
Preventive Detention Act. | do say that there is something very different here from
that Act. | do not say that the amendments now proposed are quite perfect. They will
probably require some changes. At the same time | do think that the two things are not
akin. This is an enabling measure and the other is something very different, and to mix
up the two does not help us in any way.

| am very anxious to speak on the clauses amending article 31. We know today that
the content of democracy does not mean merely political democracy. It does include
economic and social equality for the citizens. In the Directive Principles we have
introduced certain measures which to-day due to practical difficulties we have not
been able to lay down as Fundamental Rights. In the Directive Principles we have laid
down that “the ownership and control of the material resources of the community
should be so distributed as best to subserve the common good™, and further "that the
operation of the economic system does not result in the concentration of wealth and
means of production to the common detriment”. Though we have laid this down, we
have made it impossible for this Parliament, almost, or for any future Parliament to
implement these Directive Principles, because we have laid down in the Constitution
itself provisions which entrench the vested rights on property which make it
impossible to change the economic pattern of society even when such changes are
urgently required. Inclusion of article 13(2) further strengthened by article 31(2)
deprives Parliament of the right to determining what the pattern of society should be.
It is surprising that while in the matter of other rights and liberties we have not made
the assurance doubly sure, we have done so in this matter of property. While the

Constitution was under consideration some lawyers held the view that clause (2) of
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article 31 was not very justiciable—I think that is the word they used—that the
principle of compensation as laid down by Parliament would not be challenged. They
did not say the same thing about the amount of compensation. But what is significant
Is that clause (4) had to be put into this article 31 by which exemption was made in the
case of certain zamindari Acts. Pandit Kunzru in his speech just now said that
obviously after the decision regarding zamindari Bills, particularly of the Allahabad
High Court, the Constitution as it stands is good enough. | say that the reason why the
Allahabad Court has upheld the Bill is only because of clause (4) being there and this
clause only deals with certain legislations which were pending before certain
legislatures. Further, to-day when we have this new article 31A, in view of the
urgency of the matter—and | do not deny the urgency of land reform—it has been
extended to include all forms of zamindari. Does this not show that clause (2) by itself
does not cover or meet the situation? The very fact that we had to introduce this
legislation goes against the interpretation of those lawyers who hold that this is not
justiciable—that clause (2) is not justiciable. I remember Our Constitutional
Adviser—Shri B. N. Rau said at the time that unless it was explicitly laid down that a
court of law should not challenge Parliament's decision or the Legislature's decision in
regard to the amount and the principle of compensation the question would necessarily
be interpreted otherwise. This question has not actually come up for interpretation in
regard to other forms of property, because so far the State has not in the national
interest, acquired any other form of property since the Constitution was passed. But if
it is compelling to have land reform, it is equally compelling to see that Parliament is
not bound down and fettered in this way that it is not left to a court of law to put
varying interpretations and defeat the very purpose of nationalisation that is so
necessary. | do admit that to-day practical difficulties arise. We do not have adequate
administrative machinery to nationalise all forms of property or even all the basic and
key industries. But is it fair that we should lay down such provisions that we bind and
fetter Parliament of tomorrow also from doing the same thing? | know there are
amongst us certain sections of the community who suspect that if these powers are
given to Parliament which is the expression of the will of the people, then Parliament

might do certain very unjust and unfair things. | do not think that so long as
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constitutional government lasts, so long as we follow the path of evolution and not
that of revolution, that any Parliament would be so unjust or would be so much
against its own interest, as to create a new class of the poor by taking away property
without compensation or with some very nominal compensation. I am perfectly
satisfied that the Parliament of to-day will not do that. And no Parliament of the future
also will do it. But if you bind and fetter Parliament and if it is made impossible to
evolve a proper economic pattern of society then it will not be through constitutional
means that changes will come, but through revolution. When that comes this
Constitution that we have adopted and which we seek to-day to amend, will be
considered just a scrap of paper. It is true that amendments to the Constitution can
come in the future as well as to-day. But as we see our country to-day, it looks as if
we are going to have Government not of two-party system but perhaps of many parties
and the provisions in the Constitution for amendment of the Constitution are such that
it may become impossible to apply the constitutional method in the future. | would
appeal to the hon. Prime Minister who | know, above all, believes in a society where
there is equality of opportunity for all, where economic equality does obtain, that he
and the Select Committee should alter this provision in such a manner that it will be
applicable in regard not only to zamindari but to all forms of property and that the
right of Parliament to express the will of the people—its inalienable right in this
matter—is not challenged by any court of law. | do not want to enter into the
phraseology but | hope that the Select Committee will take into account all this.

Yesterday when Dr. Mookerjee was making a very eloquent speech, he was perhaps
interrupted many times and | also tried to say something to him but he would give me
no opportunity. The question | wanted to ask him was this that does he not think that
there is one great transgression in this Constitution—one great flaw—that the right of
Parliament to decide the economic pattern of society has been taken away and he
would not allow me this opportunity but he claimed to know what | thought in my
heart of hearts. There is one question which | would like to address to the hon. Law
Minister. That is in regard to new article 31A. In this article there are certain
definitions given—the definition of "rights” for instance. | want to ask him whether

even in regard to land reforms or agrarian reforms, all forms of land and agrarian



96

reforms will really be included in this clause. Because it seems to me, of course | may
be wrong, that there is some differentiation. Whereas we are talking about
intermediaries, it is necessary in the interests of the people and of the State to have
reforms of a different nature. For instance the Congress Government and the Congress
Party are committed to the formation of a co-operative commonwealth. At the Nasik
session this was reiterated. | want to ask, will it be possible for them to go ahead with
the formation of a co-operative commonwealth if this new clause is not changed and
made wider not in regard only to other property but even in regard to land and
agrarian reform? | hope when Dr. Ambedkar replies, he will give us some explanation
about this.

Lastly, I want to appeal to this House that in the Preamble of our Constitution we have
said that we, the People of India having solemnly resolved to constitute a Sovereign
Democratic Republic, to secure to all its citizens, justice, social, economic and
political, is it not for us to see to it that Parliament has the power to bring in such
legislation as is necessary? This is, after all, only an enabling: power and if we bind
through this Constitution further the power of Parliament' is it in keeping with the
Preamble of the Constitution that we, laid down? What will future generations think of
us when they see our Preamble and see also how we have entrenched the right of
vested interests as the only economic right in our Constitution whereas the other
economic rights are relegated for the moment to Directive Principles which even
cannot come in as long as this stands in its way?

Mr. Chairman: Before | call upon hon. Members to speak, may | suggest that with
the consent of the House we-should have some time-limit to the speeches?

Shri Hussain Imam: | shall be as short as possible.

Shri Kamath (Madhya Pradesh): Yesterday the Speaker held in another connection
that this was an extraordinary piece of legislation and he even relaxed the rule that
Members of the Select Committee should not take part in the discussion here. In view
of that, there should be no restriction on the right of Members to participate in the
discussion and if necessary, we may sit longer and for three or four or five days more.
Mr. Chairman: | do realise that this is a very important matter but it is also necessary

to realise that a number of Members want to speak and that will not be possible if hon.
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Members get up and speak for hours together. Therefore, however much we are
inclined even to extend the consideration of this Bill, it will not be possible to enable
more Members to participate and therefore, | would request hon. Members to agree to
some kind of time-limit. It may be 15 minutes or in some cases, it may extend to
another 10 minutes more.

Shri Sarangdhar Das (Orissa): On many previous occasions | had pointed out that
when the discussion began there was no time-limit and after a day or two, limits are
imposed. | do not think it is fair to Members. If any time-limit has to be imposed, it
should be done in the beginning itself.

Shri Sidhva: At the beginning the Speaker will not know how many wish to speak.
Mr. Chairman: Some hon. Members are interested in one particular article which is
sought to be amended. Suppose they confine their remarks to that particular article, it
may not be necessary to speak for more than 20 minutes.

Shri Syamnandan Sahaya (Bihar): There are eleven Acts of different States which
are affected. Those who have interest in the amendment should have their say about it.
This sort of Bill does not come everyday.

Mr. Chairman: It is for that reason that 1 am anxious that all such Members have
their say. So | want a time-limit so that every Member wanting to speak can speak.
Shri Sondhi (Punjab): How many days have been fixed for the debate?

The Prime Minister and Minister of External Affairs (Shri Jawaharlal Nehru): It
IS hoped to finish by tomorrow midday. If necessary, we can sit tomorrow afternoon
also.

Shri Sidhva: Time-limit is necessary then.

Mr. Chairman: | will leave it to hon. Members to see that they do not take much
time.

Shri Kamath: I beg to move:

In the motion, for "Monday, the 21st May, 1951" substitute "Monday, the 4th June,
1951".

This shifts the date by a fortnight.

Coming to the motion before the House straightway | felt as | listened to the Prime

Minister that he was in two minds. There was a conflict raging in his mind as he spoke
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and as he dilated upon the different clauses of the Bill. It looked as if he was kicking
against the pricks of his soul and conscience.

The speech that he made yesterday, while it touched great heights, also revealed
certain fundamental contradictions. May | bring to the notice of the House two or
three passages in the speech which appear to me to be so relevant that they go to the
root of the matter before the House?

At one stage he remarked that it was not intended by his Government to take
advantage of this enabling measure. He said:

"It is highly unlikely that this Government or this Parliament will take advantage of
them by passing laws to that effect unless some very severe crisis, national or
international arises. In effect, therefore, it is not this Government that is trying to seek
power or consolidate itself and certainly | do repudiate the suggestion which has been
made here and there that any of these amendments are meant to be utilised for
political or party purposes, because nothing could be farther from our thought and
indeed from the practical point of view, the House will observe that that can hardly be
done".

And this is the most important part:

"We do wish, when we walk away from this present scene before the election or after,
to leave something for the succeeding Parliament and for the younger generation that
will come up—something that they can wield and handle with ease for the
advancement of India and not something which will come always in their way and
deflect them from the set purpose we have in view".

It is from that point of view that we have to address ourselves to this Bill. It is obvious
from his speech that there is no very great hurry or emergency that calls for the
introduction of this measure before Parliament. The Prime Minister made it clear that
neither his Government nor this Parliament will in all likelihood take advantage of this
Sill. If that be so, I ask him a straight question, what is the occasion for bringing this
Bill at all before the House? If it is meant for the next Parliament which comes after
the General Elections we can certainly leave the whole matter to the next Parliament

which will be elected on the widest franchise that India has ever seen.



99

There was another remark that he made which | thought was made in. a temper, | will
not say in a huff, but perhaps in a temper. He said:

"Personally | confess my own belief is that it is better in any event and always for
Parliament to have a large measure of authority, even the authority to make mistakes
and go to pieces."”

If that be his view that Parliament must have the authority to go to pieces, | do not
know whether he meant that Parliament itself should go to pieces or make the State or
the Government to go to pieces. | do not know what exactly was in his mind or
whether he meant at all what he said. But | may straightway say so Jar as this
Parliament is concerned and | hope future Parliaments are also concerned, we will
hold fast to the oath or affirmation that we made when we all came into Parliament
and that was that we shall be loyal to the Constitution. The oath or affirmation reads:
"I, A.B., having been elected (or nominated) a member of Parliament do swear in the
name of God (or solemnly affirm) that | will bear true faith and allegiance to the
Constitution of India as by law established and that | will faithfully discharge the duty
upon which I am about to enter."”

That, | submit, will completely dispose of that part of the argument that Parliament
will think of anything which will allow it to go to pieces.

But the first part of the speech read with the second makes me doubt what exactly was
in his mind when he moved the motion yesterday.

The Bill is a curious mixture of revolution and reaction . . .. ...

| am rather surprised but it is not unusual with the hon. Prime Minister to thus walk
out of the House. It may not be as a protest against my remarks: perhaps he has some
other important business to attend to.

The Minister of State for Parliamentary Affairs (Shri Satya Narayan Sinha): |
am here taking notes.

Shri Kamath: | see his deputy, rather, the Minister of State for Parliamentary Affairs
taking his place physically. I hope therefore that everything said is noted down for the
benefit of the Prime Minister.

Shri Satya Narayan Sinha: Yes.
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Shri Kamath: Though a pencil is not provided for us | hope he has before him a
pencil and paper.

| was saying that the Bill has provisions which are a curious mixture of revolution and
reaction. The amendment to article 31 may be looked upon as an amendment of a
revolutionary character. But the amendment to article 19, in my humble judgment, is
definitely one of a reactionary nature. And the Bill therefore; | have no hesitation in
saying, is a mixture of sugar and sand.

| must also say something about the way in which the Bill is being rushed through the
House. Usually in many other countries an amendment of the Constitution is before
the people for three or six months and people are asked to give their considered views.
The forum is furnished all over the country and on the platform and in the press it is
debated? But here this Bill was introduced last week, taken up for consideration this
week, hardly two or three days are given to the Select Committee and the Bill is being
brought back to the House for final consideration and passing next week. I can only
say that this action of rushing this amending measure, important as it is, is midsummer
madness. | cannot find any other words to describe such a procedure. It Is nothing
short of midsummer madness. What | mean is that we must be given some more time
and that is the least that can be done.

Shri Amolakh Chand (Uttar Pradesh): All the leading newspapers have commented
on the Bill.

Shri Kamath: | do not have as much time as my hon. friend has for reading
newspapers. In any case there are other organisations, parties and associations which
are vitally interested in a measure like this and they must be given an opportunity to
express their views on this measure. Therefore, | suggest as the least that can be done
Is that the Select Committee should be given more time, say a fortnight, to deliberate
on this measure. And during that interval they should summon witnesses who are
representatives of political parties, bar associations, of industrial and commercial
organisations, and even of rural organisations of which my friend Prof. Ranga, |
believe, is the president. | hope, therefore, that the Select Committee will not hustle
itself, will not rush this measure, and will give itself more time to consider and to

examine witnesses before submitting their report to Parliament.
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Coming to the Bill as a whole, the Prime Minister yesterday observed that the
problems of India could be summed up in five words: land, water, babies, cows and
capital. He spoke on land and water and also referred, in passing, to capital, but he
omitted, or he did not make any further reference to, babies and cows. | personally
feel that a large majority of the problems that beset us, that are fast overwhelming us
today, are due to the fact that in many of the States, in many of the State
Governments, in some of the State: Governments at any rate, those who are in charge
of administration—some of the Ministers—are political babies, and unfortunately they
are surrounded by docile "cows". This combination of political babies and docile
"cows" has contributed in a large measure to our ills. | personally think, therefore, that
if one were to go deep enough into the matter one would come to this conclusion so
far as political babies and their entourage of docile "cows™ are concerned.

The raison d'etre for the amendment of article 19 is, as | have already remarked, very
strange as propounded by the Prime Minister. He says, we must empower future
parliaments; we do not want this power. We are tyagis, we are self-denying! We want
to empower future parliaments to do what they like in the interest of the country. And
the strange part of the proceeding is that the Statement of Objects and Reasons is
founded on incorrect assumptions, | may almost say false pretences. It is stated here in
the Statement of Objects and Reasons:

"The citizen's right to freedom of speech and expression guaranteed by article 19(1)
(a) has been held by some courts to be so comprehensive as not to render a person
culpable even if he advocates murder".

The Prime Minister was asked by an hon. friend yesterday what was his authority for
the statement and he replied that it was unnecessary for us to go into that question.
And my friend Mr. Krishna Chandra Sharma interrupted and said the Supreme Court
had reversed the judgment. It is therefore a mere obiter dictum or an ipse dixit on the
part of the Prime Minister. And unless and until the highest tribunal of the land, the
Supreme Court, holds this view either in this matter or in any other matter, there is, in
my humble judgement no valid reason, no raison d'etre for the Government to come

before Parliament for an amendment of the Constitution. That is a fundamental point
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on which | hope Dr. Ambedkar will agree—he is now keenly listening to me in the
absence of the Prime Minister.

As regards the other amendments contemplated to article 19, that is to say, with regard
to friendly relations with foreign States, public order, incitement to offence, there is no
basis or ground quoted in the Statement of Objects and Reasons as to why this
amendment is being brought forward as regards these three matters. As regards public
order, Dr. Ambedkar may recall the debate that took place in the Constituent
Assembly on the 17th October, 1949. My friend, Mr. T. T. Krishnamachari, who is
not here now, on the 16th October, 1949 brought this amendment to article 13 (then
13, now 19) seeking to include "public order" within the purview of that article. Then
when it was about to be moved, Mr. Krishnamachari got up on behalf of the Drafting
Committee—he was a member of the Drafting Committee in those days—and
suggested it be held over. On the next day Mr. Krishnamachari made a statement that
after prolonged deliberation they have thought it fit to delete the words "public order"
from the amendment suggested earlier. That was the official view, and one endorsed
by the Constituent Assembly. Now, within barely a year and a half after that date, just
fifteen months after the inauguration of the Constitution, this clause is again sought to
be included in this amendment to article 19. | fail to see how or in what way the
existing statutes have been found Inadequate to deal with offences relating to public
order. | am sure there are enough laws and Acts in the armoury of Government for all
such offences against public order, and that amendment therefore read with this other
one relating to incitement to an offence make very dangerous reading indeed. An
"offence” may be of any kind; an offence may range from a petty violation of the
municipal Act or of the Motor Vehicles Act, right up even to sedition and treason or
murder. | wonder whether Dr. Ambedkar has carefully bestowed careful attention
upon this when it was drafted. And rightly it was decided that it should go to the
Select Committee and the Select Committee must have some scope, some sort of
satisfaction; as is usually done here, some sort of loophole is left, some lacuna is left
to be filled by the Select Committee who may have the satisfaction of "changing" the
Bill, lay the flattering unction to their soul that after all they have done something; and

the House will be happy that the Select Committee has done something | believe that
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is the only reason. Otherwise an able constitutionalist and a jurist of Dr. Ambedkar's
calibre would not have left this as vague as it is in this Bill. | sure he has got
something up his sleeve, to let the Select Committee do some improvement in this
measure. Otherwise there is no reason at all whatever for this delightfully vague
manner. Then, even as regards the security of the state, the scope has been very much
enlarged. Article 19 as it stands in the Constitution refers only to the overthrowing of
the State or undermining the security of the State. But here the phrase used is "security
of the State” and under that blanket provision many a law can be passed by this
Parliament or the next Parliament—I am not interested in the next Parliament, | am
interested in this Parliament because what we do concerns us intimately. As | said, if
we were to leave it to the next Parliament, if we were to leave the whole thing to them,
we need not bother our heads about it at all. Reference was, | believe, made to the
American Constitution. But, so far as | am Aware, the amendments that were
proposed and accepted to the Constitution of the United States of America in the first
three years of its life sought to enlarge the freedoms that had been already conferred
upon the citizens of the new country, of the new State, and throughout the 150 years
of its life, | believe, not more than a dozen amendments have been carried out. (An
Hon. Member: No, no. Many more.) If not, at the most two dozen. For the first three
years of its life, at any rate, the amendments carried out sought to enlarge the
fundamental freedoms and not restrict them, as is sought to be done in this Bill. |
would like to refer to the Prime Minister's statement wherein he said that his anxiety
was to give power to the future Parliament. | am afraid the power that is sought to be
conferred upon the future Parliament will come in the shape of a boomerang to those
who might not be in a majority in the future Parliament, but may find themselves in a
minority. We must be farsighted enough to see that.

A Schedule is proposed to be added as the Ninth Schedule to the Constitution, which
lists about eleven Acts in all, not brought before Parliament so far, which as my hon.
friend Pandit Bhargava said, will legalise all these Acts that have been passed in spite
of any judicial pronouncements thereon. Late last evening | got a telegram from
Bombay, (not from the Bombay City but from Kumta in Bombay) saying that one of
the Acts listed here (the Bombay Tenancy and Agricultural Lands Act, 1948) is
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already before the Bombay High Court and, therefore, to discuss its validity in
Parliament at this stage, when the High Court of Bombay is seized of the matter, will
be highly irregular, if not improper and unconstitutional. As my hon. friend Pandit
Bhargava has already remarked, now that this matter is before the High Court we have
no right to consider it; yet it is sought to list them in the Schedule and get them
legalised and validated.

Next, | would very much welcome the suggestion made by Pandit Bhargava that as
was done in the case of the other provisos to article 19, the word "reasonable” may be
pre-fixed to the word "restictions". It has been done in the case of all the provisos to
article 19. This is the only provisos left out and now that that is being amended, it is
wise on our part to say that we impose only reasonable restrictions that will reconcile

the liberty of the individual with the security of the State.
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As regards the proposed amendment to article 15, it is rather inconsistent with article
29 of the Constitution. Article 29 (2) of the Constitution, which is not sought to be
amended says:

"No citizen shall be denied admission into any educational institution maintained by
the State or receiving aid out of State funds on grounds only of religion, race, caste,
language or any of them",

| wonder how the ingenuity of Dr Ambedkar and other legal advisers to Government
will reconcile the proposed amendment to article 15 with clause (2) of article 29 as it
still stands in the Constitution.

The amended article 15 (3) will read as follows:

"Nothing in this article shall prevent the State from making any special provision for
women and children or for the educational, economic or social advancement of any
backward class of citizens".

The background to this amendment is very well known. | need not go into the history
of the Communal G.O. (the Government Order) issued by the Madras Government
and later held ultra vires and invalid by the Supreme Court. To obviate any difficulties
arising out of the Supreme Court's judgment this amendment has been brought before
the House. But | submit that so long as article 29(2) stands as it is, this amendment
will be wholly inconsistent with that article, and | do not know what will happen to it
in the Supreme Court if it were to go before the Supreme Court again. Two
fundamentally inconsistent articles will be incorporated in the Constitution and it will
militate against the consistency of the whole provision as it is sought to be brought
before the House in this amendment to article 15. | was saying that the assumptions on
which this Bill is based are incorrect. Because, the Statement of Objects and Reasons
makes certain sweeping remarks, there are certain unfounded remarks for which no
evidence or proof has been adduced by the Prime Minister. The proposed amendment,
in clause 13 of the Bill, to article 376 which entitles foreigners to sit as Judges—either
as puisne Judges or as Chief Justice—in our High Courts and Supreme Court militates
against the spirit of the struggle which we have waged all these many years. It is well
known to the House that Indianisation was a slogan raised as far back as 1920, or soon

after that, and steps were taken almost every year to see that the services—
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administrative, judicial and other—were Indianised gradually, and quickly too. It was
expected that with the advent of freedom, so far as these key services were concerned
they would not be left in the hands of foreigners. When the Constitution was being
discussed in the Constituent Assembly this question was raised and Dr. Ambedkar
made it clear that so far as the qualifications for Judges were concerned one of the
essential qualifications should be that he should be a citizen of India, an Indian citizen.
It was very gladly accepted by the House. Now, so soon after the Constitution has
been promulgated, we are by this amendment seeking to appoint foreigners in our
High Courts and Supreme Court. Is that not, | ask, an indirect reflection upon the
Indian Judges who have discharged their duty so wisely and so well? Will they riot
resent it as an aspersion cast upon them—that they have been in a way found wanting
and therefore it is sought to appoint foreigners as their colleagues or their chief in our
High Courts and in the Supreme Court? | am sure you too, Madam, who have
practised before the High Court and the Supreme Court will agree that our Judges are
not behind anyone else, and perhaps even superior to many foreign Judges, in the
discharge of their duty. What then is the reason | ask, that this amendment is brought
forward seeking to appoint Judges who are foreigners in our High Courts and in the
Supreme Court? Is it because Government feel that they will be more pliable? Do they
think that that foreigner, who has come here on a, very fat salary, just because he
could not get a better job and therefore comes here, will be more pliable so far as the
Government is concerned, and more accommodating to the Government? If that is so |
must repudiate any such attempt against our Indian Judges........

Shri Venkataraman (Madras): May | point out to the hon. Member that this is a
transitory provision intended to cover only those non-national Judges who are now in
service and is not intended to enable the appointment of foreigners hereafter?

Mr. Chairman: | think the hon. Member is making the point that he has no objection
to their continuing but to their elevation as Chief Justice. Perhaps that is his point.
Shri Kamath: That is right, | hope, Madam, in view of the light that you have shed
upon this point raised by my friend Mr. Venkataraman, that this matter will rest there

and will not be controverted in the House, and that our Government and Parliament
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will see to it that there is no permanent right conferred upon foreigners to sit in our
High Courts or in the Supreme Court, in the highest judicial tribunals of the land.
There is another amendment, to article 372.

Mr. Chairman: Was this question discussed when the Constitution was under
consideration—this question of nationality?

Shri Kamath: | believe so. | do not recall every debate that took place then, but I
believe it was. But anyway | leave it to Dr. Ambedkar who was the architect and chief
pilot of the Constitution.

Now, article 372 (3) refers to the power conferred upon the President during the
transitional period. It says:

"Nothing in clause (2) shall be deemed to empower the President to make any
adaptation or modification of any law after the expiration of two years from the
commencement of this Constitution."

It is now sought to be amended from two to three years. This will again provoke doubt
and suspicion in the mind of the people as regards the vital matter before the nation,
that is to say the General Elections, that the nation is expecting would be held in
November or December. If the elections are to be held in November and December
then by February or March we will have a new Parliament and a new President that is
in 1952. Therefore, unless the Government has already decided or is thinking of
postponing the elections by a year or six months, | see no reason why an amendment
of this nature should be brought forward today. Dr. Ambedkar knows the mind of the
Government and he might tell us, honestly and straightly, whether the elections are
definitely intended to be held in November or December or whether he has still got
doubts if it will be feasible to hold the elections in November or December or whether
Government are thinking of postponing them by three or six months.

Government have already armed themselves with extraordinary powers under the
Preventive Detention Act, and in this amendment again they have sought to include
those very matters like foreign affairs and public order as under the Preventive
Detention Act. | make bold to say that in no country in the world except those
governed by totalitarian or dictatorial regimes is there such a power arrogated to itself

by Government, powers of detention along with such wide sweeping powers under the
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Constitution apart from the power to detain indefinitely. To my mind, therefore, it
makes it repugnant to the spirit of the Constitution which only 15 months ago we
enacted and as the Preamble says: It is not we members of the Assembly who adopted
it, but we the people of India adopted this Constitution as stated in the Preamble. | do
not know whether the people did actually adopt the Constitution, whether meetings
were held in every town and city to adopt this Constitution. | recollect that some of
our Members here in the House refused to sign the Constitution but that is a different
matter. But if the spirit of the Preamble is to be maintained, namely that "We the
people of India, having solemnly resolved . . . . .. we do hereby adopt, enact and give
to ourselves this Constitution™. If you intend seriously and earnestly to promote, to
maintain the spirit of the Preamble, then | for one feel that the amendment of the
Constitution, vital as it is—nobody will deny that it is not—this amendment must go
to the people and the people must be given time (hear, hear), one month, two months
or three months to pronounce their views. The Prime Minister made it clear and said:
We do not want to have the power to ourselves. We want to give it to future
Parliaments. If it is intended for the future Parliament which will come into being in
January or later, then there is no reason why it cannot go to the people at all. In the
Constitution of Eire and in that of some other countries also any amendment of the
Constitution must be before the public for six months before the legislature or the
Parliament of that country can consider it. That is a very healthy provision and it was
unfortunate that we could not provide for it in our Constitution so far as amendment of
the Constitution is concerned, but even now it is not too late. If the Prime Minister is
taken at his word, or if he meant what he said, then the way is clear. If the Prime
Minister said and meant what he said, that it is for the future Parliament to enact a
law, that we do not want to arrogate or confer upon ourselves this power, then it is
easy to postpone this further consideration of the Bill till the next session of
Parliament at least; if not to the next Parliament. It can be done and in the meantime it
can be circulated, for eliciting public opinion thereon. If that too is not acceptable to
Government and to Parliament, | would earnestly implore Government and Parliament
to accept this very simple amendment of mine, giving a fortnight more to the Select

Committee. After all we are not dispersing till | believe the 10th of June. The
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delimitation orders of some of the States are yet to come and the Speaker ruled
yesterday that 20 days will and must elapse before the motion for consideration is
made. Members will get 20 days time if they want to submit amendments. | do not
know when the delimitation orders will be placed before the House, perhaps tomorrow
or on Monday. Anyway it will not be before tomorrow and that is 18th and from the
19th it will take us up to the 8th or 9th of June and my amendment seeks to give more
time to the Select Committee so as to enable them to summon witnesses from various
political parties, organizations, associations, bar councils and examine them, in the
absence of circulating this Bill for eliciting public opinion thereon.

The Prime Minister in the course of his speech yesterday referred to the valiant efforts
that are being made by Vinobha Bhave to set matters right and to curb or arrest the
Communist menace in some parts of Telangana, in Hyderabad. He commended those
methods to the House. He said ultimately that armed force will be of no avail. He said
that the methods that must be adopted for the solution of problems must be different
ultimately from the use of coercion or armed force. If that be so, | for one think that
nothing has happened during the last 15 or 16 months during which the Constitution
has been in force which warrants an amending Bill of this nature. There have been no
upheavals in the country which call for an amendment of this nature. In substance it is
almost as if we are suspending some of the Fundamental Rights which under the
Constitution can be done only in the case of an emergency under article 352 of the
Constitution. If that be so, it will be honest for the Government to tell the House that
there is an emergency in the country because an emergency under the Constitution can
be proclaimed, not merely when there is war or internal aggression, but also when
there is internal disturbance. When the Prime Minister spoke yesterday; he was torn
between several thought currents. At one place he appeared reluctant to introduce this
amending Bill, while at another stage it looked as if he wanted this measure because
the circumstances and conditions of the country demanded it. It would be more honest
for the Government to say that there is so much internal disturbance in the country
that an emergency must be proclaimed. Then all the consequences of that
proclamation will follow. Otherwise, we will lay ourselves open to the universal

objection and protest in the country that this amending Bill, coming as it does on the
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eve of General Elections, is being rushed and hustled in this House merely with a view
to make the elections smooth for the party in power. That impression, | am sure,
everyone in the House wishes to avoid. Nothing will be more unfortunate than if that
impression gains ground in the country. Especially in view of the Prime Minister's
statement that we do not want this power, but it is for future Parliaments, the only
reason that the people would attribute to this measure, in the light of the Prime
Minister's speech yesterday, would be that these powers are being sought for a definite
and particular end, and that is, for the General Elections which are not very far off.
That impression, we must avoid, and the least that should be done is to take as many
people as possible, representatives of organisations and individuals into our
confidence, summon them before the Select Committee and listen to what they have
got to say.

Before I sit down, | will say this that the conditions in the country today are such that
what is needed is not a Bill to amend the constitution, but very resolute and definite
measures to amend the policy of Government in respect, of food, clothing and shelter.
| have been talking about this on various occasions. Unfortunately, these fundamental,
vital necessities of life have not been provided to all the teeming millions in our
country. | know a large majority of the population have got enough to live on. But, it
will not be far from the truth to say that about 100 million people in our country live
on perhaps not even one full meal a day. It may be a legacy of the past. But, the policy
adopted by Government during the last three or four years has not advanced us very
far towards the implementation of the promises that were made to the people. The
Prime Minister waxed eloquent yesterday upon the commitments that we had made to
the people in the past as regards the abolition of zamindari. | whole heartedly support
him in the implementation of that promise given to the people. But, has he forgotten
the other promises made to the people of a better and more abundant life, of a fuller
life? What have the Government done to see that food is not hoarded, to see that the
offenders are brought to book and drastic punishment is meted out to them, and not to
pursue the mirage, will-o'-the-wisp of self-sufficiency, which however they have
already abandoned. As regards clothing, the short-sighted policy of the export of yarn

has created so much trouble in the country. Today, | got a telegram from Madras that
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weavers who wanted yarn were lathi charged in Saidapet, a few of them killed and
many wounded. | do not know how far it is true; | am only reading from a telegram.....
Shri Kesava Rao (Madras): No, your information is wrong.

Shri Galib (Madras): That is wrong.

Shri Kamath: | do not vouch for its truth; I said | have received a telegram to that
effect. It appears the hon. Minister of Commerce and Industry instead of giving yarn
to the people has been giving so many yarns to Members of Parliament. As regards
shelter, the promise given even to the displaced persons in Delhi, that within a few
months of August, 1947, they would get roofed shelter, still remains to be
implemented. A crore has been wasted on a foolish project, the Pre-fab., and that
factory in Jangpura stands as a monument to the folly of the Government and a lesson
for the coming generation and the next Parliament. | hope they will not indulge in
such stupidity. | was saying that instead of amending the Constitution, what is needed
Is the amending and implementation of the Policy of Government in regard to vital
matters, food, clothing and shelter | repeat, if that is done, there will be no need for
amending the Constitution. If that is done, the troublesome elements, the anti-social
elements and the trouble makers in the country will be silenced, the people will be
contended, and there will be no disorder or upheaval as has been feared by the
Government and the Prime Minister. The other day, there was trouble in Cooch-Bihar.
Dr. Mookerjee referred to .....

Mr. Chairman: Is it the suggestion of the hon. Member that the Government has
done nothing to meet the situation?

Shri Kamath: I did not say so. | only said that one-third of our population is not

getting even one full meal a day in the capital under the very nose of the Government

Pandit Krishna Chandra Sharma (Uttar Pradesh): All this is hardly relevant to the
question at issue.

Shri Kamath: That the Chair will decide and not you.

Pandit Krishna Chandra Sharma: | am only pointing it out to the Chair.

Shri Kamath: | will only say this that Government will think twice before rushing

this Bill in this House and in the Select Committee and will see their way to accepting
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this very simple amendment of mine changing the date to the 4th of June, giving a
fortnight more to the Committee, lest it should be dubbed by the people of this
country...

Shri Husain Imam: And the world.

Shri Kamath: ..... and the world as sheer midsummer madness.

Shri Syamnandan Sahay: It is tragic | say, indeed tragic, that we should be called
upon so soon after giving ourselves the Constitution to amend it.

Mr. Chairman: | wish that the hon. Members instead of making complaints against
the Chair, would appeal to their colleagues, other hon. Members to make short

speeches and give them also time to speak.

Shri Syamnandan Sahaya: The first impression that | got when | read the proposed
amendments was that our Constitution is really being reduced to the position of an
ordinary legislation. A Constitution is not meant for one Government or the other. It is
meant to cover the needs of the country as a whole; it is meant to foresee even the
future up to a point and lay down such rules that may be suitable for the country at
large for some time to come. Even the best admirers of this Constitution when it was
framed did not claim infallibility for it and did not say that it was the last word. But
even its worst critics did not apprehend or anticipate that the sponsors would be
coming up so soon to amend it. I am reminded in this connection of a suggestion by
some Members in the Constituent Assembly that we should in the Constitution itself
lay town that no amendment will be made for a certain period. That suggestion of
course did not find favour with the Members of the Constituent Assembly. But one
does feel now that there was some point in it and that if we had made some provision
at least for eliciting public opinion upon amendments we should not today be faced
with an amendment which on all accounts is being rushed through. An important Bill
which we were considering has been postponed. This Bill is being referred to a Select
Committee with the direction to report to the House within a few days. The powers
sought in the Bill for Parliament are not it is said for using presently but just to enable
Parliament to pass certain legislation if needed. But | submit that the attempt to rush
through this measure is not the proper attitude which we should adopt in any case that

this House should adopt. Perhaps Government may feel the necessity for it but this
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House has to consider it ultimately and we think we should not at least create this
precedent of amending the Constitution in such a way. At present we are not only
responsible for passing legislations and the present Government is responsible not
only for the Governance of the country but it devolves upon us as Members of this
House to create good conventions and good precedents. And might I not ask my hon.
friends here to consider whether we are in this way really laying down good
precedents for amending the Constitution? It is another matter whether the amendment
that we are effecting is useful or not. But certainly we are not laying down healthy
conventions for taking up amendments to the Constitution. It devolves upon this
House being the first to take up amendments to lay down such procedure as may be
followed by posterity in the matter of amending the Constitution and maintaining its
sanctity and solemnity which it fully deserves.

Even now in the short time that this matter has been before the country have we
tried to find out what has been the reaction of the public to this measure? Public
opinion | was told in State Assembly at one time was what the Government
themselves thought. But I do not think we should take public opinion so lightly. In the
absence of opportunities to the general public to express an opinion we are to be
guided by what opinions have been expressed in the press. | have tried in the course of
these few days to go through newspapers and | find that almost all of them are against
having this amendment and at least against their being rushed through in this manner.
Newspapers occupying very high positions in the country, like the Hindu of Madras
for instance wrote a very big article on this question a couple of days ago in which it
had shown how unnecessary the present amending provisions were. Men of the
position of Dr Jayakar have spoken against these amendments. Different bar
associations of different High Courts have assemble in meetings and passed resolution
against these amendments. | saw reports of one passed at the Allahabad High Court
Bar and another at the Patna High Court Bar. And above all Madam the Bar which
you represent the Supreme Court Bar Association here under the presidency of the
Attorney-General Mr. Setalwad also passed a resolution saying that these amendments
were unnecessary and not called for.

Shri R. Velayudhan (Travancore Cochin): What did they say?
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Shri Syamnandan Sahaya: | do not have the copy of it with me but what | say is
correct as | have got the copy of the resolution at my place and | have read it carefully.
And the Supreme Court is just next door and any hon. Member can verify.

Shri Rudrappa (Mysore): Is it because it will reduce litigation?

Shri Syamnandan Sahaya: That is for the hon. Member to ask the Bar Association.
Mr. Chairman: That suggestion is not correct Even before the Constitution was
passed, these Bar Associations were in existence.

Shri Sidhava: Did the hon. Member Shri Sahaya say that the resolution was passed
by the Supreme Court Bar Association?

Shri Syamnandan Sahaya: Yes. My hon. friend Shri Sidhva is getting old and does
not hear or listen to what is said here. In the absence of any public opinion being
elicited what is the opinion that is available to this House. As | said, the opinions
expressed in the press the opinions expressed by the intelligentsia, the men who are
important people among the middle classes, the lawyers, the bar associations and as |
said the last meeting of the Supreme Court Bar Association itself presided over by no
less a person than the Attorney General opposed the amendments.

Shri Sidhva: Why do you give importance to the bar associations? They want more
cases.

Shri Syamnandan Sahaya: | do so because they have been our saviours in many
cases and almost always produced front rank leaders of public opinion. I submit
therefore that from the opinions that we have got from outside this House and even
from the opinions that have been expressed by Members here it is clear that the matter
deserves more careful consideration that it has received so far and | wish to submit
that it makes out a very good ground for circulation of the Bill for eliciting public
opinion. The information conveyed to this House by the hon. Prime Minister
yesterday portions or extracts thereof were read out by Mr. Kamath here—gives one
the impression that there is no immediate hurry about this. The hon. Prime Minister
also said that there was likelihood of another session of the Parliament being held
before the elections. So there is ample time for circulation and also for bringing it

back to the House and passing it. The House must therefore consider this matter very
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carefully weigh the precedent they are setting up, weigh the procedure they want to
adopt and in any case nothing should be done in a hustling manner.

If you read the Objects and Reasons attached to this Bill you will find that one
of the reasons for the amendments is supposed to be judicial pronouncements. | have
no doubt all of us assembled in this House and many outside will admit that it is the
judiciary that is the strongest bulwark of democracy. It is they who are the best
custodians of the liberties of the people and that the business of the judiciary is not
merely to decide matters between one citizen of the State and another citizen of the
State but their business also is and very much more important is that they are to decide
matters even between a State and the citizen. That being so | submit the mere fact of a
judicial pronouncement should not hustle up in to amending the Constitution. It is the
needs of the case that is most important and | submit that no case was made out in the
Objects and Reasons or even in the speech delivered by hon. Prime Minister
introducing this measure which would justify that the amendments sough for are really
required. | repeat that no case has been made out for the amendment of any of the

provisions which have been laid down in the amending Bill.

If you take up the amendments, one gets lost and begins thinking if the matter
has really received serious consideration. The first amendment regarding article 15
leaves us in serious doubts. In the first place, the amendment seeks to introduce a new
phrase ‘backward class’ I do not know if the phrase ‘backward class’ has been defined
anywhere and if it has not been, it will create a position extremely difficult to fulfill
the objectives which the present Government and the Congress and for a long time.
We have already made provisions in the Constitution and regard to Scheduled Castes
and Scheduled Tribes. Now we propose to make this change with regard to backward
classes.
Dr. Deshmukh: There is provision for backward classes also in the Constitution.
Shri Syamandan Sahaya: In the Directives.

Mr. Chairman: The provision enables the Government to appoint a committee.
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Shri Syamnandan Sahaya: If there is already a provision in the Constitution. Then
what is the amendment for. | suppose it is only there to meet the requirement of a
certain Provincial Government.

Dr. Deshmukh: The Purpose is not being fulfilled.

Shri Syamnandan Sahaya: That is what some people may think and there are others
again who think that the provision in the Constitution is sufficient. If you read the
clause to which the amendment is proposed...

Mr. Chairman: The Prime Minister made it clear yesterday in his speech that what is
added to article 15 (3) is only to give effect to what is laid down in the Directive
Principles and also the provision enabling the President to appoint a committee. He
further clarified the position by saying that it was to enable the backward classes to
make progress and not to allow any other communal point of view to enter into it.

Shri Syamnandan Sahaya: The term backward classes has first to be defined. The
President has the power to appoint a commission. If the President had already
appointed the commission and if the commission had reported and if as a result of that
part we found that these backward classes were not included in the Scheduled Castes
or Scheduled tribes and their number was so large as to necessitate such a provision
then we might have agreed to amend the Constitution. At present we are not aware of
what is meant by backward classes. When we talk in terms of backward classes we
know that it generally avers to Scheduled Castes and Tribes. By calling a new set of
people as backward classes you want to bring in new communities by the backdoor.
Some Hon. Members: No, no.

Shri Syamanandan Sahaya: | am entitled to my opinion and you are entitled to
yours. | do not know what particular conditions obtain in different parts of the country
but I do not see that there 1s any special case...

Shri Rudrappa: We want an explanation from the hon. Member as to what is meant
by backdoor.

Shri Kesava Rao: For the information of the hon. Member...

Mr. Chairman: Is he giving information or does he want information?

Shri Kesava Rao: The hon. Member said that there was no definition of backward

classes. The President has already notified the backward classes.



117

An Hon. Member: A Commission is going to be appointed.

Shri Syamanandan Sahaya: | do not follow what the hon. Member has said. As far
as | know it is not defined anywhere. An amendment is proposed to be made in clause
15 (3) which reads:

“Nothing in this article shall prevent the State from making any special
provision for women and children”.

To that it is proposed to add “or for the educational, economic or social
advancement of any backward class of citizens” When the clause is thus amended we
are faced also with another provision in article 29 (2) which lay down:

“No citizen shall be denied admission into any educational institution
maintained by the State or receiving aid out of State funds on grounds only of religion
race caste language or any of them”.

On the top of these there is the directive policy about it in article 46.

Article 46 lays down:

“The state shall promote with special care the educational and economic
interests of the weaker sections of the people, and, in particular, of the Scheduled
Castes and the Scheduled Tribes, and shall protect them from social injustice and all

forms of exploitation”.

I would ask the House through you to consider what anomalies and
complicated situation this amendment will create. We say now in this amendment that
we shall make special arrangements for the educational, economic and social
advancement of what are called “backward classes”. At another place we say in clause
(2) that we shall not discriminate with regard to admissions to colleges on the ground
of caste, religion etc. etc. Then we have also a directive in article 46 that where
necessary Government will take special steps to see that the weaker sections are
encouraged to improve. Then again as Dr. Deshmukh said the President has got the
power to appoint a commission to look in to the question of backward classes. In view
of all this, where is the justification for this amendment? Let us first of all know what
are the requirements, and of which section in the country, before we are asked to

amend the Constitution. | submit this amendment is more with a view to meet a
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certain judgment which has been passed by the Supreme Court with regard to
admission to colleges. But if that is the purpose of this amendment then | submit that
it does not cure the trouble as long as article 29 (2) is there can be no discrimination in
the matter of admission of students to colleges aided by Government or entirely
financed by them.

Dr. Deshmukh: Suggest an amendment of that.

Shri Syamnandan Sahaya: That is quite a different matter but so long as that article
29 (2) is there this amendment would make confusion worse confounded and that is
why | have been trying to tell the House not to accept it.

Coming to article 19, | have nothing to add to what has been already said. But |
would draw the attention of the House to one thing that is to what happened in the
Constituent Assembly itself. If the House is satisfied that the question of introducing
the words public order in this clause was raised in the Constituent Assembly and that
the consensus of opinion being against it was dropped | think it would not be proper
for this House to introduce so soon those words again into the same clause. Surely
nothing has happened within the last fifteen months to warrant the introduction of
these words which after careful consideration we rejected about fifteen months ago.
Surely it cannot be claimed that we have grown suddenly very wise and feel that the
introduction of these words is now necessary! | submit that this matter was raised by
Mr. Krishnamachari in his speech which is reported on page 394, Vol. X, No. 10 of
the Constituent Assembly Debates.

Mr. Chairman : That was already referred to.

Shri Syamnandan Sahaya: That was already referred to and | shall not read it. He
said they—the members of the Constituent Assembly—objected to the words “public
order” being included and the matter was ultimately dropped. Therefore it is not as
though it had not been considered at the Constituent Assembly stage and when it was
considered at the stage this House will not be justified in re-introducing those words.

The second point which has also been referred to in the different speeches so
far is that the restrictions that are proposed to be imposed are “restrictions” of all
kinds and not “reasonable restrictions” as in the case of clauses (3), (4), (5) and (6) of

this very article 19 where the restrictions to be imposed are to be “restrictions to be
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imposed are to be “reasonable restrictions” The word used in the amending bill is
“restrictions” only. Either the word “reasonable” is an inadvertent omission or it is
not. If it is a conscious one the House should not give its assent to all kinds or
reasonable and unreasonable restrictions being placed on freedom of speech and
expression.

Now I want to come to article 31. Reading the article, I was reminded of the
fear expressed by Dr. Ambedkar in his concluding speech in the Constituent
Assembly. He then said that he apprehended that our democracy may not tend to
become totalitarian. | have never claimed to know very much about constitutional
laws. | tried to read some of them when | was in the Constituent Assembly. But I like
everyone else, have a general impression about what a constitutional law should be
and when | read new articles 31A and 31B. | could not reconcile how these provisions
could form part of any constitutional law. We are validating laws which, as several
speakers previous to me have said, may be infringing not only the compensation
clause but which may be infringing other vital fundamental rights which have been
guaranteed under the Constitution and by a stroke of pen we are going to decide that
these Acts should become valid laws.

| was also for long a member of the Provincial Assembly. Latterly | found that
there had grown a fashion of passing laws prefaced by the words “notwithstanding”
anything contained in any law for the time being in force or in any rules or in any
circulars etc. etc.” I find that tendency here also and particularly in the matter of
Constitution we are adopting that formula. Whatever may have happened whatever
judgments might have been passed whatever decrees might have be passed whatever
executions under those decrees might have taken place when this amendment comes
into force everything is restored to the status quo ante. That | submit is a very wrong
way of amending a constitution. It is a wrong thing even for ordinary legislation but I
submit that this is very wrong for amending a constitution. If the members of the
Central Government particularly those interested in this amendment would have cared
to read the judgment of the Patna High Court in the matter of the Bihar Land Reforms
Act, | have no doubt in my mind that they would have been convinced that the saving

which was introduced in article 31 by incorporation of sub clause (4) was completely
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effective. It did serve its purpose. The Judges have held that in the matter of
compensation. They cannot go into in view of sub-clause (4). They have held that the
Act was ultra vires on other grounds.

I will just cite an example. There are different scales laid down for what is
termed as benefits to tenants. Now | am a landlord in the same village as my hon.
friend to my right who is also a landlord in the same village. If his total income is Rs
50,000 he has to pay ten per cent of his income or whatever it may be for the benefit
of tenants. But if my income is Rs. 5,000, | will pay only 2 1/2 per cent for the benefit
of the tenants with the result that some of the tenants of the same village benefit by a
larger amount whereas other tenants will benefit only to the extent of 2 1/2 percent.
The Judges held that this type of distinction was unfair and undesirable.

Now again the hon. the Prime Minister in his speech when introducing
amendments to the then article 24 (now 31) said most emphatically which he also
repeated it this House yesterday, that it was not a measure of expropriation that
compensation and adequate and fair compensation for acquisition of zamindaris shall
be paid. I shall not read the extracts—it is known to everybody and | hope it will be
accepted as the correct position. Then when the report of the Fundamental Rights
Committee was placed before the House there was a general discussion in which it
was expressed and in the report itself it was laid down that in the matter of acquisition
of property compensation shall be paid. It has now been a kind of fashion as they say
to give a dog a bad name and hang him. They say “Well, the zamindars have fought
they have entered in to litigation therefore we shall pass such a law that there shall be
no litigation”. That is not the right attitude to take either for the House or for the
Government. The Zamindars as far back as 1937 in Bihar conceded all the rights that
were demanded of them and a Congress-zamindar agreement was entered into and the
agreement published under the signatures of Dr. Rajendar Parasad and Maulana
azad—this was the year in which the first Congress Government came into power.
Since then many a legislation granting special concessions and privileges to tenants
have been passed in the Legislative Assembly of Bihar, and with the consent and
concurrence of the zamindars who were represented in the Assembly. To say now that

they have...
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Dr. Deshmukh: You have enjoyed it too long!
Shri Syamnandan Sahaya: That is another matter. Some people say you have been
sitting in the House too long and get away therefore unceremoniously.

Under the present system and under the present rules of paying compensation
as laid down in the Bihar Act, the result is that in the case of a person like the
Maharaja of Darbhanga whose income is nearly fifty lakhs. (Interruption). Have
patience. There are many of us who after five or ten years may have that income. |
wish and pray to god that that may happen soon and my country may prosper in that
way. As | was saying the Maharaja of Darbhanga has an annual income of nearly fifty
lakhs of rupees. This has been reduced to three lakhs on account of different
deductions, and the amount of compensation is calculated to be nine lakhs
(Interruption). Kindly listen to me. | am not asking you to agree with me. My whole
request is that you should listen to me. That will help you to understand the problem. I
was saying that this income of forty lakhs as a result of different deductions is reduced
to three lakhs. Compensation is proposed at three times which comes to nine lakhs.
Mr. Chairman: Does the hon. Member want to plead individual cases here?

Shri Syamnandan Sahaya: That is not pleading any individual case. | am only
telling you that there is no compensation under the Act. It is not a case of any
individual at all. I am referring to the High Court Judgment. It is all mentioned there.
In the Maharaja’s zamindari there are arrears of rent to the extent of thirty lakhs.
Under the Act fifty per cent of the arrears will be taken away by the Government
without compensation. Therefore the actual position in this estate is that the whole of
the estate will be acquired and Government will not have to pay anything. On the
other hand six lakhs will be a saving to Government alters payment of the
compensation.

Mr. Chairman: | have also read the Act and the judgment. I think the other amounts
are taken away for effecting improvements.

Shri Syamanandan Sahaya: | said, Madam, that after deductions for effecting
Improvements they come to an income of three lakhs and the Maharaja is supposed to
get nine lakhs. The Government are keeping 50 per cent of the arrears of rent for

which revenue and cess and all items of Government demand agricultural income-tax
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etc. has been paid by the landlord. After realization of all these arrears six lakhs is
kept by the government and they pay him nine lakhs and say they have paid
compensation! Is it, | ask any compensation or clean expropriation.

The other case was referred to by my friend Pandit Kunzru in which it was
pointed out by him that after deductions not only is there no balance left over which
compensation is to be paid but there is a liability of twenty thousand over which
perhaps the landlord may be asked to pay something in order that his estate may be
acquired. These are matters which require serious consideration. Several Members
who have spoken have said that the land system is outmoded and one friend even said
“You have enjoyed it too long”. What the landlords would like to know whether you
stick to what you have already decided namely to pay compensation. If you have
decided to pay compensation pay it. If not, have the courage to come and say that you
will pay no compensation for property. Why not come up to Parliament and pass an
amending Bill that acquisition of private property will not be paid for? That will be an
understandable proposition.

Shri Hussain Imam: All property including banks.
Shri Syamanandan Sahaya: Analyzing the whole matter...

Mr. Chairman: The hon. Member may continue in the afternoon.

The House then adjourned till full of the Clock.

The House reassembled at four of the Clock

[Mr. Speaker in the Chair]

Shri Syamanandan Sahaya: | was speaking on the amendment to article 31 when the
House rose. | had said that in proposing the amendment to the Constitution in the
manner | which it had been done | had the feeling that the matter has not been given
the consideration that the problem deserved. This question of land reforms has been
agitating the mind of the people of this country for long time and | have no hesitation
in saying also as a zamindar that land reforms are called for. You will however

appreciate that land reform should not be carried on in a manner which may create
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other and more serious complications. Perhaps it has not been appreciated as to what
IS the total number of people who will be affected by carrying on the reform in the
manner in which it is propose to be done. In Bihar alone there are about 13 lakhs of
recorded proprietor and if you calculate at the rate of three members to a family you
will find that in Bihar alone there at about 40 lakhs of people involved is this matter.
As far as | have been able to appreciate the real reason for passing these different Acts
and the manner in which they have been passed is that it is not financial possible for
the Government to pay the compensation that by any stretch of interpretation the
zamindars man have to get. My grievance is that if it is so, there has been no attempt
at consulting the landlords and finding out if they can they suggest a way out. It is not
that the land lords are now enamoured of the zamindari system but their grievance is
that they have not been taken into confidence and that no opportunity has been given
to them to suggest what is the method which would suit them and which would also
be within the financial capacity of the Governments to undertake this land reform. If
we have gone to the civil courts, it is in pursuance of the Constitution which we have
framed. The zamindars so far have taken to no unconstitutional methods for the
remedy of their grievances. It was perfectly open to them to go to courts and even if
they have gone to courts, the result as | said has not in any way gone against the
objective of the Constitution that is in the matter of the compensation. As you know
two High Courts have already held the laws intra vires and the Patna High Court has
held it ultra vires not on grounds of compensation but on other grounds. | submit that
it is not difficult to approach this question in another way and to find out a solution. |
had desired to place a new formula which | have been thinking over for some time, in
the discussions of this measure. Of course, the proper place for that would have been
the Select Committee, but as it has not been possible to give us a chance to work on
the Select Committee, | think, I will take this opportunity.

Shri Satya Narayan Sinha: | think you have been invited to attend the Select
Committee.

Shri Syamnandan Sahaya: Very well. Then, | shall probably state it there if | get an
opportunity. In the meantime | say the real point in the matter of the present land

reforms is the removal of the intermediary. That is possible by abolishing zamindari
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and permanent settlement but still allowing the zamindar to receive a certain portion
of the income of that property. | think that if after deducting ten per cent for
administrative costs the balance was distributed in equal proportions between the land
lord and the Government by way of revenues and other taxes that are payable by
zamindar and the remaining 30 per cent is set apart for benefit of the tenants it should
meet for the present the desire of the Government to have land reforms because the
intermediary zamindar will have been eliminated. The zamindar also cannot say that
no sympathy has been shown to him or that he has been shown to him or that he has
been left completely without any resource. The Government will continue to get their
revenues and the tenant will have the benefit of a very big sum of money available for
land improvement works. If it is proposed that the zamindar’s interest should be
abolished completely then this can be easily done if these two items of 30 per cent
each that is one receivable by the Government and the other receivable for purposes of
benefit to the tenants is set apart and allowed to accumulate for payment of
compensation. In the course of eight or nine years the Government will thus have at
their disposal a sum equal to about twenty times the share of the income that the
zamindar is to get in this arrangement. As | have pointed out the 60 per cent will be
allowed to accumulate and in eight or nine years time the Government will be in a
position to pay almost 20 times of the zamindar’s share of the income that is 30 per
cent which he will be receiving within this period of eight or nine years and this does
not involve any long delay either. The Government will get complete control even
before the acquisition of the share of the landlord by this arrangement. In the
meantime the landlord will be getting his 30 percent and thus we will be preventing a
large section of the population of this country from becoming indigent and resource
less. | submit that if we proceed on the lines we are proceeding now we shall be
creating a vast army of unemployed people who had lived a particular way of life and
then it may be difficult to foresee and visualize what will be the reaction of such a
large mass of people.

Analysing the different amendments to the Constitution we find that there are
other difficulties also. It is proposed for example in this amending Bill that laws which

might have been declared ultra vires by judicial pronouncements will all be validated.
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This again is not the correct procedure to adopt in the matter of legislation and
particularly constitutional legislation. The right procedure should have been to amend
the articles which are directly concerned and then to leave the appellate court to
reconsider the point and then give a judgment that the particular law is intra vires in
view of the amendments made to the law concerned. In fact I do not think | am far
wrong when | say that there is hardly one Member in the House who has read all the
eleven Bills which we propose to validate under this amending Bill which is a serious
responsibility that the House is taking upon itself. The best course and the course
which has been followed in the past is that if a certain law has been declared as ultra
vires on the basis of interpretation of certain sections then that section is amended and
then the matter is to be left to the appellate authority to decide that the impugned Act
has become fully legalized. The procedure adopted in the Constitution (Amendment)
Bill in my opinion proceeds on a dangerous principle and the House will do well to
consider carefully whether we should accept this principle of validating a whole Act
or not by means of an amending Bill.

As | said with regard to the compensation clause we stand by every word of
what the Prime Minister has said, not only in the Constituent Assembly when the
article was under discussion but also by what he said yesterday. He said “Yes you
must be paid adequate and fair compensation but not too much”. I concede that we
only want adequate and fair compensation and not too much. What | will plead with
him and with this House is to see whether the Bihar Act gives adequate and fair
compensation. | explained in the morning by exemplifying two cases where nothing
will have to be paid as compensation at all, leaving aside fair or adequate
compensation. | submit that this legislation concerns a vast section of the people of
this country and the Government and this House would be well advised to give the
matter careful consideration. You are closing all judicial avenues to a vast section of
the people where they could seek their remedy. If even this House is not willing to
give a patient consideration and is not prepared to give time for the full consideration
of the problems which are facing a vast number of people then it will indeed be
apparently unfair. This House may want that these matters should not go to the law

courts at all. Of course this House has the power to stop that in certain circumstances
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and they may also have full justification for doing so—but there could be no
justification for this House itself not going into the question fully and there can be no
justification for the Government which is sponsoring this Bill. For not going into the
whole question in detail along with those who are affected and arriving at a solution
which may be acceptable to all.

If we analyze the different provisions of this Bill we will find—at least | have

the apprehension—that even after passing these amendments perhaps the object which
the Government has in view may not be fully met. I voiced this apprehension when
clause (4) of draft article 24 now article 31 was being discussed in the Constituent
Assembly. | voice that apprehension today also. Look at the very first amendment of
article 15. The judgment of the Supreme Court relates to clause (2) of article 29. We
leave clause (2) of article 29 as it is but amend article 15. I do not know how far the
purpose of this Government will be fulfilled. I know it is difficult to amend clause (2)
article 29. | feel similarly in this matter of zamindari abolition Article 14 is the article
which is real concerned but we deal with article 31. That being so. | find that
ultimately these amendments may not serve the desired objective In the meantime.
They are creating a feeling which to say the least is not very much liked namely
hustling through the amendments and trying to create a situation which in the present
conditions is not warranted. | will therefore again appeal to the House that this is a
matter of serious important and the least that they could do is to secure public opinion.
If they are not able to do that the House itself should give the time necessary for going
through all the Acts which are going to be validated and all other matters connected
therewith for to act in haste is to repent at leisure.
Shri Deshbandhu Gupta (Delhi): | have listened with great respect and attention to
the speech of the hon. Prime Minister yesterday and also to the speeches of the hon.
Members who have preceded me. It is a matter of no small satisfaction to me and to
the Press of India that almost all the speakers who have so far participated in this
debate have expressed their disapproval of the idea of amending article 19 dealing
with the freedom of the Press.

The Prime Minister in his elucidation of the various clauses of this momentous

Bill has brought an objective approach and | appreciate that. | must admit also that



127

what he has said about the various clauses has caused considerable embarrassment to
some of us who do not see eye to eye with him on certain amendments. My first
embarrassment is that the Bill has taken the form of good in parts like curate’s egg.
While 1 am one of those who believe that a certain amount of sanctity should be
attached to a Constitution drawn up through the prolonged labours of some of the best
brains of the country. | realize that our Republic is still very young and our
Constitution has still to stand the test of time and the strain of crises. | am therefore
not opposed to the idea of amending the Constitution. | concede that there may be
occasions when it may be necessary in the national interests or to achieve the objects
that the framers of the Constitution had in view that some slight amendments may be
necessary.

Dr. Deshmukh: The same brains are changing it.

Shri Deshbandu Gupta: But, Sir..

Shri D.D. Pant (Uttar Pradesh): The speech may be taken as read.

Mr. Speaker: Order, order.

Shri Deshbandhu Gupta: | am not reading.

But the question is whether it is sought to be done in the larger national
interests or whether it is done to make the task of the executive easier. After all there
is a certain amount of sanctity which attaches to the Constitution. And | am glad that
the Prime Minister himself has recognized that fact when he said that he had not taken
this decision light heartedly and that he had consulted many of his colleagues
members of this Parliament State Governments and others before taking recourse to it.

With regard to the amendments which relate to clauses other than clause 19 |
do not wish to take much time of the House. | would only say that on principle the
right thing to do would be that before this Parliament is asked to amend the
Constitution the Government should go to the highest court in the land and get its
verdict on the various points that may arise from the judgments of the High Courts
which may prompt Government to take recourse to the extreme step of amending the
Constitution.

| wish to confine my remarks mainly to article 19. This article in my opinion

stands on a different footing It cannot be said that the amendment which is sought to
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be made is in the larger national interests. In spite of the very long arguments which
the hon. Prime Minister has given the House remains unconvinced at any rate the
speakers who have preceded me remain unconvinced as to the necessity and
justification for amending this article. It is a curb on the freedom of expression which
implies also the freedom of the Press and which is one of the important tests whereby
the freedom enjoyed by the citizens of a country is measured. The Prime Minister
himself has been in the forefront of our fight for the freedom of the Press and
therefore it cannot be said that he does not realize the importance of that freedom
especially for the successful working of the democratic constitution. Where men
cannot freely convey their thoughts to one another no freedom is secure. An American
statesman has said:

“If people are to govern themselves their only hope of doing so clearly lies in
the collective wisdom derived from the fullest possible information and in the fair
presentation of differing opinions. And it is also necessary to permit each man to find
his way to the religious and political beliefs which suit his private needs”.

The hon. Prime Minister in the course of his speech took legitimate pride in the
fact that the Press in India enjoyed greater freedom than the Press in any other country
today. By implication he also meant that even though our Republic is still an infant the
citizens of India are freer than the citizens of any other country. While he was keen to
preserve and even permit this freedom he explained to the House some of the
difficulties of his Government. The Prime Minister pointed out that while a very large
section of the Indian Press had made use of this freedom with restraint and
responsibility and had contributed to the building up of healthy public opinion a small
section of the irresponsible news-sheets and periodicals had indulged in writings
repugnant to the moral conscience of society. According to this statement the problem
becomes a very limited one. It is admitted that the responsible section of the Press or
even any big section of the Press has not been abusing the liberty of the Press which
has been guaranteed by our Constitution. The Prime Minister has posed to us in this
House and | have no doubt to leaders of the Press outside the important question as to
what Government should do to stop the vulgar and debasing activities of the

irresponsible section of the Press. | would like to point out to the Prime Minister that
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if freedom of expression has any meaning it implies obviously has any meaning it
implies obviously the ability of every citizen to express himself or herself freely
whether by word of mouth or through any other medium—It must necessarily follow
therefore that some people according to their training ability and upbringing will
express themselves with restraint and a sense of responsibility, while there may be
others who are unable to rise to appropriate standards of moral decency. The question
which arises therefore is whether this section of the press which according to him is
not behaving is exceptional to our country or whether it is in existence in other
countries also. He has drawn a comparison between the liberty enjoyed by the Press in
this country and the liberty enjoyed by the Press in other democratic countries like the
United States of America and the United Kingdom. | am glad that he has made a
reference to that.

Now, it has already been pointed out by more than one member that so far as
the United States of America is concerned the first amendment to their Constitution
was undertaken to widen the scope of the liberty of the Press while the United
Kingdom has not got a written constitution and the question of amending the
constitution could not arise. But the United Kingdom is perhaps the one country where
there are very few Press laws if any. The United Kingdom has been governed by a
conservative Government for many years. There have been other political parties in
power there. But no party has felt itself competent to interfere with the liberty of the
Press. That is a fact which cannot be denied. Why then is it necessary for us in this
country after trying the experiment hardly for any year or so to seek to abridge the
freedom of the Press which was guaranteed by our Constitution? | have been reading
the passages or writings of that section of the Press to which the Prime Minister had
made reference. That is one of the duties imposed on me by the A.l.LN.E.C.—and |
admit | do not feel happy about them and | do keep a watch over the writing which
appears in the Press from time to time and which are objectionable. But what | would
like to point out is that the yellow Press exists not only in this country but much more
so in other countries and in the United States of America. It was despite the existence
of the yellow Press there that in 1791, they decided to extend the scope of the liberty

so far as the Constitution of the United States is concerned.
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The fact is that while the responsible newspapers in India observe as great. If
not greater restraint and fair-mindedness as the responsible section of the American
Press some of the sections of the yellow Press in the sections of the yellow Press in
the United States of America have hardly a parallel even among the news sheets to
which the hon. Prime Minister has made reference. | do not have the time now to cite
instances of what types of writings generally appear in the yellow Press of the United
States of America have hardly a parallel even among the news sheets to which the
hon. Prime Minister has made reference. | do not have the time now to cite instances
of what types of writings generally appear in the yellow Press of the United States of
America. | had an occasion to be in the United States in 1947 on their elections and at
that time particularly | saw writings which I am sure bear no comparison even with
our news-sheets to which strong exception has been taken. As | have said this
particular disease abominable thought it may seem to be is not only in India but exists
also in other free countries just as good people and bad people continue to exist in
any free society. But that does not mean that we should amend our Constitution and
curb the freedom of the entire Press.

In this connection | would like to draw the attention of the House to a speech
which the hon. Prime Minister himself delivered a few months back addressing the
last session of the A.I.N.E.C. at which | had the honors to preside. He was referring to
the existence of this disease and this was the main theme of that historic utterance of
his. After referring to this irresponsible though very small section of the Press in India
he said as follows. | would like to invite the particular attention of the hon. Prime
Minister to what he said in that memorable utterance a few months ago. He said.

“I think I can say that whatever our other failings might be (he was referring to
his Government) at the present moment the amount of freedom of expression that is
allowed or indulged in by the Press can hardly be exceeded in any country in the
world | shall he quite frank with you he said) much that appears because of that
freedom seems to be exceedingly dangerous from many points of view Nevertheless. |
have no doubt in my mind that the freedom of the Press from the larger point of view
not as a slogan is an essential attribute of the democratic process and that from any

point of view—even the narrowest point of view shall | say of Government disliking
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these things or considering them dangerous even from that point of view it is bad to
interfere with that freedom. Because ultimately you do not cure them You merely
suppress the public manifestation of it and that idea and that thought spreads.
Therefore he continued | would rather have a completely free Press with all the
dangers involved in the wrong use of that freedom than a suppressed or regulated
Press”.

These are the words of the hon. Prime Minister which he uttered in a
memorable speech only a few months back addressing the editors of all the Press of
India. We are proud of our Prime Minister for having uttered these words which place
him among the class of freedom-loving statesmen like Jefferson and Abraham
Lincoln. Naturally after having heard these words only a few months ago. Some of us
are in the embarrassing position of not knowing whether to place our faith in the
author of these remarks or the sponsor of the Bill that is before us. | have no double
that at the time when the Prime Minister gave this assurance and made this memorable
speech the problems that have prompted him to bring forward this Bill were very
much present to his mind. And it cannot be said that the problems that have
necessitated the bringing of this Bill have cropped up during the last four or five
months. If that is so the question arises as to what has happened during the last few
months to justify the bringing forward of this measure which seeks to curb the
freedom of the Press which was guaranteed by this article to such an extent. If the
Prime Minister had pointed out some new disease or had shown some fresh reasons
for bringing forward this amendment. The Press would have certainly given weighty
consideration to his word but the evil to which he referred yesterday is neither new
nor unprecedented and was fairly apparent to the hon. Prime Minister when he made
the historic remarks | have quoted. At the time he made his memorable speech. He
himself compared the past with the present and further said:

In the old days it was or at least it was thought to be the function of
Government to stop such newspapers as the Government thought had an evil
tendency”.

He further remarked:
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“You cannot cure that evil by trying in a governmental way to suppress it.

What then are we to do?”

Dr. Deshmukh: He said the same thing here.

Shri Deshbandhu Gupta: | would like to draw the attention of the House to this
passage in which he himself prescribed the remedy. He said:

“For some time the evil may grow and may become dangerous to public
welfare. Well, obviously the right way is for an organization like the A.l.N.E.C. to
interest itself in it directly not of course in the sense of punishing people-there is no
question punishing—»but of forming such a strong large body of public opinion among
those who are responsible for newspapers that any back-slider can be pulled up or
anyhow the public made to know that he is a back-slider and he is not acting right”.
Shri Sidhva: Has that advice been carried out?

Shri Deshbandhu Gupta: | am coming to that. That exactly is my case. He further
remarked:

“Anyhow it seems to me that the only right approach to it is for
newspaperperson and the organization to tackle the problem and it is not for an
external agency even though that might be Government. They should raise their
standard not again by punishment because they are not an executive branch of
Government but by making it perfectly clear to their erring brethren that what they do
is bad”.

Now my friend Mr. Sidhva has asked me a question whether we have tried to
fulfill the expectations which were entertained by the Prime Minister. | may point out
that my fellow editors in the country were only too eager to respond to this appeal and
soon after this speech was made the Standing Committee of the A.l.N.E.C. met and
passed a resolution condemning objectionable writings of paper which from the which
from the moral standpoint where take exception to. Not only that the A.I.N.E.C. went
further and adopted a positive code of conduct for the Press and directed its various
advisory bodies to see that these codes are adhered to by the Press. It is true that the
A.ILN.E.C. has not the power to punish lapses. It is equally true that through the
process of moral persuasion lapses have become less and less and the general tone of

the Press has considerably improved. Not only have the A.I.N.E.C. adopted codes of
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conduct for domestic purposes alone but have also employed its good offices for
creating a joint code for the guidance of newspapers in India and Pakistan with the
help and co-operation of the Pakistan Editors Conference. The Prime Minister
himself paid a very high tribute in this House to the efforts of the A.LLN.E.C. in this
direction It will therefore be seen that not only the Press of India has generally shown
a high sense of responsibility and restraint but it has also cordially cooperated in all
efforts to build a better standard of journalism in the country and in pulling up back-
sliders in its fold. In this connection | must point out that before such a Bill was
drafted we had expected that a body like the A. ILN.E.C would be consulted.
Particularly in view of the memorable utterance to which I have referred. But although
the Prime Minister assured the House that it has taken him a long time to take a
decision in the matter and that he has had conferences and consultations with many
people it is to be regretted that this body of the editors which is the only representative
organization was neither consulted nor taken into confidence. Not only that strangely
enough | find that even on the Select Committee which has been proposed by the hon.
Mover not one Member of this House who has anything to do with the Press has been
invited to serve. | do not know whether it is through inadvertence or by design.
Shri Hussain Imam: By design.
Shri Deshbandhu Gupta: | cannot say that but it does look strange that although
there are more than half a dozen hon. Members of this House who are connected with
the big newspapers in India not one of them has been invited to serve on the Select
Committee. | also find that persons who had a hand in the shaping of the Constitution
and who took a prominent part in the debate when this elapse was discussed in the
Constituent Assembly—friends like Mr. T.T. Krishnamachari and Pandit Thakur Das
Bhargava who also served as chairman of the non-official committee which recently
went into this question—have been left out. | do not know what was the purpose
behind it.

The A.1.N.E.C. has been co-operating with the Government not only by pulling
up the offending papers from time to time through its various advisory bodies but that
soon after the murder of Mahatmaji it was at the initiative of the Central Press

Advisory Committee of the A.LLN.E.C. that the Government called a high power
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conference and on its advice went to the extent of suppressing some newspapers
whose writings were calculated to promote violence. We did not at that time falter or
hesitate to take the odium of our own people. Later also when there was an exodus of
refugees from East Bengal and a tense situation had been created in the country, the
A.LLN.E.C. at its own initiative called a conference of Indo-Pakistan editors in Delhi
which appealed to the Press of both countries to cry halt and help to stem the tide of
hatred which was fast developing into an interdominion crisis. Members of this
organization went to Dacca and then to Calcutta to study the situation on spot and
bring moral pressure on Bengal papers to act with restraint. This has been recognized
by the Government. Again the predecessor of the present Home Minister late Sardar
Patel more than once recognized in this House that the Central Press Advisory
committee set up by the A.1.N.E.C. has generally concurred with the executive in the
action taken against certain offending Papers when occasion arose. In the light of all
this | ask is it fair to the Press of India to spring a surprise by bringing forward an
amending Bill of this kind which seeks to abridge the freedom expression guaranteed
by the Constitution?

The history of Press laws in India is as old as the Press itself. During the last
150 years the Press in India has been fighting for the removal repeal of the various
laws which sought to restrain the freedom of the Press. A relentless war has been
fought and the contribution of the Prime Minister himself to that has by no means
been small. We were therefore hoping the at least after the country had attain freedom
we would have a free Press.

When this question came up before the Constituent Assembly | and my
Colleagues who belong to the Press fought hard that there should be specific clause
guaranteeing the freedom of the Press just as there is in the Constitution of the U.S.A.
But we could not persuade the framers of the Constitution at that time to make such an
express provision. But they made it clear that the freedom expression included the
freedom of the Press also. So you can therefore imagine the extent of our
disappointment the day when we find that such a bill which seeks to curb that freedom
has been brought forward in a lightheaded manner. My own feeling is that there is no

occasion or justification for such a measure. The malady is not so severe and of such
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magnitude as to call for an amendment of the Constitution. Today we can raise our
head with pride and say that our country which pride and say that our country which
had the unhappy distinction in the past of having the largest number of repressive
Press laws on its statute according to the Prime Minister himself has guaranteed
complete freedom to its Press. Let this distinction be maintained. The Prime Minister
has tried to make out a case for the amendment of the Constitution by saying that all
that we are doing is that we are clothing this House with certain powers. He went to
the extent of saying:

“This 1s not going to make any difference... The particular amendment is not,
let me remind this House a law curbing or restraining anybody. These amendments are
enabling measures merely clarifying the power of Parliament which might be
challenged or has been challenged in regard to some matters. Things remain, so far as
the law is concerned exactly as they were so long as this Parliament or a future
Parliament does not take some action after deliberate thought”.

I would like to join issue with the Prime Minister on this. | would ask him
whether the effect of this amendment will not be that all the repressive Press laws
which exist today will be revived. After all even today the Press (Emergency Powers)
Act Public Safety Acts and so many other repressive laws which had been in existence
in the days of the foreign rulers are there. They are still on the statute book of the land.
The law of sedition is there. Section 153A is there and the all-powerful section 144
which has been abused day in and day out is also there. | want to know, whether after
enlarging the scope of clause (2) of article 19 all these laws will be revived or not
without there being the necessity of bringing them before the House or any State
legislature. He wants us to trust the Government but let me point out to him what is
happening even today. The House probably is not aware of it. Only the other day |
received a complaint from the Ajmer Press Advisory Committee. | referred that
complaint to the hon. Home Minister also.

[Shrimati Durgabai in the Chair]

The complaint was you will be surprised to learn that the district Magistrate of Ajmer

which is a centrally administered area. Recently issued an order under the Punjab
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Public Safety Act calling upon a daily paper published in Sindhi to submit on the
previous day by noon an English translation of all matters relation to law and order
whether they were items of news or editorial and also matters referring to displaced
persons It is a daily paper and this district magistrate in Ajmer sought to impose these
conditions on a daily paper requiring it to submit on the previous day for censorship
all matter which is to appear the next day duly translated in to English. This is what is
happening today when the freedom of expression and speech is guaranteed by the
Constitution and the Prime Minister wants us to believe that there is not going to be
any curtailment of the rights of the Press after this amendment. In the light of this may
I know what guarantee is there that all these laws will not be resorted to after they
have been revived?

In another place the Prime Minister has said, “I do not believe that morality is
improved by coercionary processes whether in the individual or in the group. The
Prime Minister wants us to have faith in Parliament. | appeal to him most humbly that
instead of asking the Members of this House or the member of the Press to have faith
in Parliament let him have faith in the good sense of the people whom he represents in
the good sense of the Press which has stood by the country and which has fought the
battle of freedom so valiantly during all these years. | am sorry to say that this Bill so
far as the amendment of this particular clause is concerned betrays a lack of faith on
his part in the good sense of the people. It also betrays | am sorry to say a sense of fear
and fright. He is perhaps the boldest man in the country and if | may say so the one
thing which the Father of the Nation hated most was fear and fright in choosing him to
be his heir perhaps the Father of the Nation was attraction by this one great virtue
which he shared so abundantly with him. He the Prime Minister has led so many
struggles he has fought so valiantly for the freedom of the nation he has inspired
people young and old women and children to sacrifice their all even their lives in the
cause to the freedom of the country. | want to know why is he losing faith in his
people today? Why is he taking fright and listening to the counsels of despair that may
have been given to him? It really does not go well with him. | would like to appeal to
him not to give way to despair. | would recall his own words and say that the remedy

lies not in coercion. It lies in utilizing the agencies which can have moral pressure the
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remedy lies in appealing to the good sense of the people and making them feel that it
Is their patriotic duty not to make the task of the Government difficult. Today | have
no doubt that if he appeals to the Press even that section which has not been behaving
would listen to him. Have they not improved since he made his last statement in this
House? Did not the A.I.N.E.C. call a special meeting of the Standing Committee and
appeal to that section of the Press and condemn its objectionable writings? Has there
not been a definite improvement in their tone?

| do not propose to take any more time of the House. But | would like to appeal
to the Prime Minister once again and say: Let not our Constitution, which guarantees
today the important fundamental right of the freedom of speech and expression, be
sullied by this amendment. Let it enjoy this distinction which it enjoys today. Let us
not be frightened into action of the type that he proposes to take. If the feels and as the
burden of his speech is that there is no immediate fear of this House passing any
repressive legislation after passing this amendment to the Constitution and the Press
will continue to enjoy the same freedom as it does today if that is so where is the hurry
for passing this amendment? If he cannot give it up altogether, | suggest let him delete
this amendment from the present Bill and bring forward a separate Bill and bring
forward a separate Bill if necessary circulate it for eliciting public opinion and when
the House meets again in August it can consider it. My friends Mr. Syamnandan
Sahaya has rightly pointed out that although no opportunity was given to the people to
come forward with their views so many bar associations several leading public men
and politicians have expressed themselves against this amendment. If | were to read
extracts from the leading articles of the Press during the last one week it will show
how that very section of the Press which had received compliment from the Prime
Minister not once but on many occasions, has with one voice taken strong exception
to this amendment. That should certainly weigh with the Prime Minister and his
Government who have thought it fit to bring a measure of this kind before this
Parliament.

| hope my appeal would be heeded and this part of the Bill which seeks to
curtail this reteam of the Press will be dropped or at least postponed for the time

being.
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Shri Kala Venakatarao (Madras): | rise to support all the clauses of the Bill as have
been introduced by the hon. Prime Minister but | am very much interested in only one
of the clauses. Namely amendment to article 31 to the Constitution. That ought to
have been the only one article which ought to have received the unanimous support of
this House but as you see there are dissentient voices in the House even on that clause.
That clause refers to the violation of zamindaris (interruption). My friend reminds me
that no objection has been raised regarding the principle of abolition. I say one would
really be a fool if not anything else who would stand up in any legislature of India
today and question the fundamentals of the abolition of the zamindari system.
Abolition is in a very advanced stage of legislation. Practically every legislature in
India has gone to a very large extent in implementing one of the great pledges that the
Congress has given to the people of this country.

Babu Ramnarayan Singh: Nobody raises any objection to the abolition of
zamindari.

Shri Kala Venkatarao: | have already said that there is hardly any objection to the
principle of abolition but the objection is mainly in regard to the question of
compensation which has led to litigation. Therefore, | would confine myself to that
particular aspect.

First let me ask: Is there any property in what is called zamindari? | maintain
that zamindari has no property worth mentioning in it. The zamindars of today are
mainly those who were farmers of revenue in the latter part and the early part of the
18™ and 19™ centuries respectively and today if we have to compensate for their
property it must be on a different basis than the one which we normally adopt when
we compensate for ‘real property’.

I may mention to the House a simile that was once given by Rajaji regarding
zamindari property. A had a house in village. He was leaving the village and was
going to a town to practice law. When going he called ‘B’ and said “You take charge
of my house and pay me a rent of Rs. eight per month.” While getting into the bandy
(cart) while leaving the village he met ‘C’ and told him: “You please collect the house
rent at Rs. Eight per month and send me Rs. six for the trouble taken you take Rs two

as your commission” After a time ‘A’ returned to his village and found his house
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dilapidated and then he questioned the lessee. He said “Well Sir how can I repair the
house you are taking so much rent from me” ‘A’ wondered how. He was told that
from the time he went away the rent was increased from rupees eight to rupees ten to
12 to 14 to 16 and then to Rs. 24. This increase of Rs. 16 between Rs. 8 and Rs. 24
which was being collected from him was going into the pockets of this ‘C’ who was
neither the owner nor the lessee. The zamindar’s possession is similar to that and
therefore today if he claims compensation for something which has not been his by
ownership or which has not been by ‘lesseeship’. I think the nature of such a property
is not real at all.

After all, all the legislation now on the anvil, or all the legislation that has
already become law, does not seek to expropriate these zamindars. As a matter of fact,
we are compensating them. | can state that the sanad milkiat istamirar is not treated as
a mere scrap of paper. It is being treated as a script. Of course, its value is being fixed
with reference to its social utility, history and equity. More consideration than this the
zamindars cannot expect from any popular legislature in this country or anywhere
else.
| would like to put one question to those gentlemen who are claiming a big
compensation. I would like to ask them “Who compensated to ask them “Who
compensated the poor ryot when feudalism became the law of the country and when
free farming was replaced? Who paid compensation to those free farmers of this
country when this system of permanent settlement was introduced at the end of the
18" century and the beginning of the 19" century?” Therefore, the plea that they
should get the market value for the property is a myth. They say that the Land
Acquisition Act provides for a particular way of calculating this compensation. But
please remember that the Land Acquisition Act is after all a municipal law a law that
can be changed by the Legislature itself at its will and pleasure. Therefore, the Land
Acquisition Act by itself should not be the only way of fixing the compensation when
we seek to abolish these zamindaris.

Then speaking about the market value, we have to note that the market value
represents the capitalization of the income which the zamindar was getting upon his

estate. | would also like to state in this connection that the market value as demanded
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by the zamindar is not just compensation for the unreal property that he holds as his
estate. The value of a property depends upon the nature of the interest in the property
the extent of the right and the quantum of income. It has been held by the Privy
Council and many High Courts in this country that the Legislature has the right to
reduce the rent which is being collected by the zamindars. Therefore, it the legislature
simply passes a Rent Reduction Bill, the value of that property becomes very much
less and therefore the market value becomes variable. The present rate of
compensation paid to the zamindar in relation to the present value of his rent collected
is a real value and not an illusory payment as is alleged.

I would like to bring to your kind notice that many Abolition Bills and Acts
have not only provided for compensation but also liberal interim payments and even
for rehabilitation grants for the smaller zamindars as is done in Uttar Pradesh. Now all
this good work that has been done in many of the provinces has been questioned
before the courts of law. Four years are now over from the time we won our freedom
and from that time onwards attempts were started in this country to abolish the estates
and even now on account of organized opposition of vested interests we have now
been able to make the desired progress Bills were passed by the Legislative
Assemblies and received assent of the President but they have been dragged to the
courts of law. At any rate we are glad that two of the highest courts of law in this
country particularly the ones at Allahabad and Nagpur have held that the Legislatures
are competent to legislate about abolition of estates and fix compensation. But it fell
to the lot of the Patna High Court to declare the Bihar Abolition of Zamindari act as
ultra vires of the Bihar Legislature. The main ground for such a declaration apart from
other things is the provision for a sliding scale of compensation. Every Bill has
provided that if the basic annual sum or the net assets of any particular estate is fixed
at a particular amount according to the provisions in the Bill, the compensation
payable varied according to a sliding scale on which that basic sum was multiplied. If
the basic new value is Rs. 100 the compensation paid will be 30 times if it is Rs. 1000
it may be 20 times if it is Rs. 10,000 it may be ten times, if it is 10,00,000 it may be

three times. That is the sliding scale provided for.
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Acrticle 14 of the Constitution has been brought into support and the court held
that the provision for a sliding scale for the payment of compensation will result in
treating individuals differentially; therefore the Act is ultra vires. The decision is
incorrect. The Legislature could have passed a separate Act for the abolition of each
zamindari and could have fixed the quantum of compensation as it liked for each
estate so abolished. But instead of doing that for the sake of convenience they have
adopted the system of the sliding scale in the Bills. If this system is questioned the
principle of progressive taxation itself goes.

Anyhow, after all this effort at litigation obstructs progress. | do not see any
reason why Parliament should not rise to the occasion and protect the legislation that
has been passed in almost all the provinces with the unmistakable support of the
people. A question has been raised that this Parliament is not fully representative of
popular opinion. I would only like to ask those friends are not those Legislatures
which passed this zamindari abolition legislation popular Legislatures? Were they not
directly elected by millions of voters in the country? They have passed these Bills and
now we are only lending legal support to them so that those laws can be protected and
those laws can be given effect to.

Shri Bharati (Madras): It is those representatives who have elected us and therefore
we fully represent public opinion in the country.

Shri Kala Venkatarao: My friend reminds me that those gentlemen have elected us
and therefore we also represent public opinion.

Shrimati Renuka Ray: What about other forms of property?

Shri Kala Venkatarao: Here the question is not one of the other properties. At
present we are concerned only with the Zamindari property.

Babu Ramnarayan Singh: Why not other property?

Shri Kala Venkatarao: As regards other landed property also | have no objection to
deal with and | can invite the attention of my hon. friend to page 12 of the report of
the Economic Programme adopted by the Congress of which he has been an honoured
member—I do not know about his future—that all intermediaries between the tiller
and the State should be eliminated and that all middlemen should be replaced by non-

profit making agencies such as co-operatives. The abolition of zamindaris is only a
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first step toward that end and as we progress | am sure that the Congress will redeem
its pledges regarding other landed property also wherever such property has
accumulated at the expense of the common man and where its utility does not go to
the help of the common man as such.

Then | have to answer one more question namely that the Legislature has no
right to fix the quantum of compensation as it likes | can quote many decisions from
the laws of other countries to show that it is within the competence of the Legislature
to fix the quantum of compensation. It has been held by many legal writers that this is
a fundamental right of a parliament as such and | would invite attention to what Mr.
Wynes said in his book Legislative and Executive powers in Australia. He said.

“It is submitted that the view that a Commonwealth Act authorizing acquisition
of property and fixing a nominal sum for compensation would be a valid enactment is
correct. No measure of justice is laid down in the Constitution and it is not
conceivable that the Court would question the judgment of Parliament on this matter”.

I am very glad that even in India many of the Courts did not question this right
of Parliament. But the Bihar Act was adjudged ultra vires on the ground which | have
mentioned and which | feel is not a correct decision.

I need not take the time of this House for long. I would only like to quote Laski
and say that “it is possible to admire the architect of a great fortune it is not possible to
admire those who live by his achievement. Even if such owners are imbued with a
high sense of social obligation the virtues of a few do not compensate for the social
inertia of the many”. That is good description of our present zamindar. He has not
improved the land. He has not improved the estate and the estate has become a burden
upon society. Therefore it is our duty that we should abolish this institution long stock
and barrel. The Abolition Acts that have been passed by the various Legislatures are
just equitable and legal. In order to see that all such Acts are not delayed by litigation
this amendment is sponsored. | am very sorry that my hon. friend Mr. Syamnandan
Sahaya said that none of our friends in this House has read the Acts mentioned in the
Ninth Schedule. At least | claim exception to that. | have read all these Acts and | feel
that what has been legislated upon as | have said already is just equitable and legal.

Therefore | think that the present amendment seeking to protect certain Acts which are
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enumerated in the Ninth Schedule is a correct course and that the amendments as
drafted and as proposed in the Bill sponsored by the hon. the Prime Minster should
receive the unanimous support of this House.

Shri Hussain Imam: My work has been considerably lightended by the previous
speaker who have thrown light and expressed opinions which | wished to express.
Further I intend to follow your advice and concentrate on one particular feature of this
Bill I refer to the clause pertaining to article 31 which is clause 4 of this Bill it is an
inopportune and unnecessary amendment to the Constitution and it is altogether so
anti-democratic that it will be difficult to find in the annals of history a measure of this
nature to have been introduced in any democracy of the world.

Shri Bharati: Are there zamindaris in other parts of the world also?

Shri Hussain Imam: | am referring to a thing which | hope to the hilt to the
satisfaction of every unbiased person. | am saying that the measure is undemocratic,
that it is unnecessary and it is inopportune.

I will first begin with the inopportune aspect. We were in the midst of the
Representation of the people Bill on Monday. On Saturday this Bill was introduced
and no indication was given whether it would be taken up immediately or after some
time. Up till Monday when we were discussing the Representation of the People Bill
there was no indication, and as a matter of fact the Law Minister had made
arrangements to consider clauses 7 and 9 of that Bill on Wednesday—when we have
had to take this Bill. An intimation came to us on Monday late in the evening. Many
of the Members who are wide awake did not know that this measure was coming
when they came to the House on Tuesday morning.

Shri Satya Narayan Sinha: The information was given on Monday that it would be
taken up on Wednesday. So the hon. Member is not correct in his statement.

Shri Hussain Imam: The intimation came late in the night because our post had to
contain to contain other things.

Mr. Chairman: May | suggest to the hon. Member that he may usefully employ his
time on the merits of the Bill?

Shri Hussain Imam: | shall not go further into the inopportune aspect. It was

unnecessary and that has been admitted by the hon. the Prime Minister himself.
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Shri Jawaharlal Nehru: The hon. Member’s powers of hearing are very remarkable.
He hears things that | never said. As regards the point raised by him, may | say that it
was the hon. Speaker’s desire that we introduce it on that particular day?
Shri Hussain Imam: | had a feeling that it was unnecessary because it is not going to
be used by the present Government. It was unnecessary because the Acts which are
going to be legalized have not been pronounced by highest tribunal to be ultra vires of
the Legislature. No such pronouncement has been made on any of the eleven Acts.
Then where does the necessity arise? Even the High Courts have not adjudicated on
that point, let alone the Supreme Court. The Supreme Court has not adjudicated on
any one of the Acts. Then how do we come to an understanding that these Acts will be
found to be ultra vires of the Legislature and that we must amend the Constitution?
We are trying to cure a situation which has not arisen.
Pandit Krishna Chandra Sharma: My | ask my hon. friend, what will happen if the
zamindars go to the law courts and keep in abeyance the laws for four years? Would it
not result in an upheaval? Where will he go?
Shri Hussain Imam: Why are you talking on this presumption? The Congress
Governments came into power in the States in 1946 and the U.P. Act was assented to
on the 24™ January 1951.
Shri M.P. Mishra (Bihar): The Bihar Act was passed in 1948.
Shri Hussain Imam: And it was abrogated by the Bihar Government itself. It was
repealed by the Government itself. Things are dirty enough-- the way in which the
States have been playing with this thing. As was pointed out by Shri Mishra, the Act
was passed in 1948. When it came to the High Court and it was to be adjudicated
upon, the Government took steps to get the Act repealed so that the High Court may
not adjudicate on that.
An Hon. Member: Adjust to the Constitution.
Shri Husssain Imam: | may be excused for saying, but it was to take undue
advantage.

| said | will confine myself to this one clause. What is the condition of this
House? We are gagged, blindfolded put in a strait-jacket and told that we are free to

speak our mind, see the things as they are, and do whatever we like. | say that the
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Government did not take the ordinary care which it should have taken and make
available the eleven Acts in sufficiently large number for the Members to study, and |
had to ask the Speaker on Tuesday evening at the meeting of the Rules Committee and
he passed it on to Government and the Government had only made available one copy
each of these eleven Acts, which are going to be given perpetual life by being
included in the Constitution life by being include in the Constitution. | regret that Dr.
Ambedkar is not here or | would have asked him to cite the example of any
Constitution which has the ignominy of including legislations in constitution and
making them out of purview of the Fundamental Rights. Because the very fact that
you bring it and give it a protection shows that there is something which is not in
accordance with the spirit of the Constitution that is in force.

What is our position and why are we getting this treatment? The opposition
Members are almost negligible. The Governing party is not free to express its opinion.
It is whipped up to vote in a particular manner. At least on this occasion, | appeal to
the Prime Minister and his sense of democracy and hope that he will leave the party
free to decide and to vote as they please on this Bill.

Mr. Chairman: What is the hon. Member’s information about this particular matter?
Shri Hussain Imam: We have seen Dr. Mookerjee reading out yesterday that the
motion was to be passed and no members of the party was to say anything in
opposition to this measure. | am appealing to the Congress, to Shri Jawaharlal Nehru
as a democrat to give this freedom of thought to the party members on this subject.
Shri Jawaharlal Nehru: The hon. Member is repeatedly referring to this. | should
give him an adequate reply when the time comes. He seems to be entirely going
beyond the scope of the debate and referring to private and other matters. May |
inform him that if there are no whips in this party, he will be astonished with the
things passed here, much to his discomfiture?

Shri Hussain Imam: | was referring to the fact because it was referred openly in the
speech of Dr. Mookerjee that a whip was issued. We find also that certain important
members of the party even in the panel of Chairmen have been excluded from the
Select Committee, because they have known views on the subject which was an

Impediment in their way.
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An Hon. Member: Other Members are not important perhaps.

Shri Hussain Imam: The whole trouble arises from one concept. Here we started to
frame a constitution under the aegis of the British and immediately after the removal
of the British suzerainty. We were obsessed by the British model which had no written
Constitution and where the supremacy of Parliament was undisputed. In all the written
Constitutions, the Parliament is not a fully sovereign body; it is subject to the limits
laid down by the Constitution. As far as the Constitution is concerned it is regarded as
superior. In other Constitutions, notably that of the USA, you have got stringent
measures by means of which it is not only that an absolute majority of the two
Houses, the House of Representatives and the Senate must vote—a two-thirds
majority—>but two-thirds of the States also must ratify the amendment. It is only when
the 36" State ratifies the amendment that the amendment takes place. We have not got
that provision. The reason is plain and simple. In other countries, notably USA and
Ireland, the revolutionary fervor was there. People had attained independence through
revolution and they were eager to preserve the rights and interests of the people. A
Constituent Assembly had never functioned as a legislature also. By combining them
and giving the dual function to the Constituent Assembly, we made the task of the
Constituent Assembly well-nigh impossible. It could not preserve the rights of the
people and at the same time give power to the government. It had therefore to devise
ways and means through which it could give something to the one and at the same
time give power to the other. An hon. colleague of mine, Mr. Anthony, aptly
described this Chapter as a Chapter of denial of Fundamental Rights, because the
Fundamental Rights that have been given in this Chapter have been hedged in by so
many safeguards. Notably in articles 19 and 31; the safeguards far exceed the positive
rights that are given. The question which arises, and which | wish to put plainly and
squarely before the Government is whether a justiciable right could be made non-
justiciable. This is exactly what we are doing. Article 31 is included in the list of
justiciable rights; by means of this amendment, what are we doing? We are excluding
all the jurisdiction of the courts? Is this correct? Is this democracy? Is this
constitutionalism? My hon. colleague Mr. Kala Venkatarao referred to the fact that he

had read the Bihar Act. | am glad that he has done so | should invite the attention of
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the House to the fact that here are the two Acts of the two adjacent provinces, the U.P.
Act and the Bihar Act. The U.P. Act contains 343 sections and six schedules in this
size of a book. Here is the Bihar Act which contains only 43 sections.

Dr. Desmukh: Short and sweet.

Shri M.P. Misha: It could have been done in five pages.

Shri Kala Venkatarao: The Madras Act has about 60 sections and the zamindaris
have already been notified and may have been taken over.

Shri Hussain Imam: Let me proceed. The Bihar Act is called the Land Reform Act.
It does not mention a word about the abolition of zamindari because the Government
was advised by its legal advisers that by bringing in those words, it will have to
undergo certain fundamental checks. Therefore they have called it the Land Reform
Act and left out the words abolition of zamindari. But it contains not a single section
about the reform of the land laws. If Mr. Kala Venkatarao will show me a single
section on the subject | shall be grateful.

Shri M.P. Mishra: There is provision for the Land Commission. Have you seen it?
Shri Hussain Imam: Yes. What is that Commission to do? Is there any task given to
it? Is the Government bound to follow the recommendations of that Commission? It is
stated that the Commission will be created which will advise. When will it be created?
What will be its constitution and terms of reference? Nothing is stated here.

Shri M.P. Mishra: Let the zamindari go first.

Shri Hussain Imam: In the U.P. Act. Out of 343 sections more than 200 sections deal
purely with land reforms. Yet they were not ashamed of calling their Act “The U.P.
Zamindari Abolition and Land Reforms. Act”.

Shri B.R. Bhagat (Bihar): Why go by the name go by the spirit?

Shri Hussain Imam: | was comparing the Acts to find out whether there is one
Central Government or two and whether we were citizens of one country or two
countries.

Pandit Krishna Chandra Sharma: You are a citizen of two States.

Shri Hussain Imam: The Prime Minister when he was introducing his amendment in
the Constituent Assembly laid stress on the fact that the measure was to be brought to

the President. According to his own words:
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“...Previous to this it has already been said that the matter has to go to the
President. That is if you like a kind of check to see that in a hurry the legislature has
not done something which it should not have done”.

| ask as a citizen of India why the zamindar of Bihar should be treated
differently form the Uttar Pradesh zamindar? Pandit Govind Ballabh Pant on the 12"
of September 1949 said in the Constituent Assembly that he was going to pay as
compensation to about 95 per cent of the zamindars as much as twenty-eight times
their net income. It is on page 1288 Volume 1X No. 32 dated the 19" of September
1949. Is it the same President who sanctioned this much for Uttar Pradesh and so little
for the zamindar of Bihar?

Shri Kala Venkatarao: It depends on the basic annual income or net assets.

Shri Hussain Imam: It depends on nothing except the failure of the Central
Government of advice the President correctly. The reason why it has been laid down
in the Constitution that the President’s sanction has to be obtained is that there should
be uniformity. | will cite another instance of differentiation between the two States.
Shri Santhanam: Are we going into the merits of these Bills or the Presidents’ action
or are we dealing with the rights of Parliament and the Legislatures to deal with these
matters?

Shri Hussain Imam: | am referring to the fact that what is being proposed by this
measure is unnecessary and undemocratic. In order to show that it is undemocratic. |
am trying to convince the House that there is this differentiation and one thing more.
Even in the Constituent Assembly the Bihar Ministry remained mum over the matter
even though they had passed a measure already. During the whole of the debate in the
Constituent Assembly no one spoke on behalf of the Government of Bihar.

Shri M.P. Mishra: They did speak.

Shri Hussain Imam: | am referring the Government of Bihar. Hon. Members may
presume that they are the Government but they are not. | am referring to facts as they
exist and not as they are presumed or assumed to be by some.

Well, in section 4 of the Uttar Pradesh Act Government has the power to apply
the provisions either to the whole or to a part that is a particular area, which means

that there will be a geographical basis. But according to the Bihar Act, the marvelous
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Act it is provided that it will apply only to the named persons. If this is not
discrimination what can be called discrimination | would like to know? No area has
been fixed. It is this kind of things which has lead the High Court to declare this Act
ultra vires.

Shri M. P. Mishra: There has been discrimination made between big sharks and
small ones.

Shri Hussain Imam: Are big sharks the preserve of Bihar? | am surprised to hear that
from an hon. Member coming from Bihar.

I will refer to another factor. My hon. friend Pandit Thakurdas Bhargava the
champion of Hindu joint family is here. The two States have dealt with the joint
family in different ways. Uttar Pradesh had said that as long as the father is there his
lenial descendants will be regarded as one unit along with the father in the assessment
of the share of the particular person. They have gone so far that even if partition has
taken place after the 8™ August 1946 that partition will be disregarded. Where as in
Bihar even without any partition everyone of the co-parceners (including lineal
descendant) is regarded as a unit himself. Where is the unity and where is the
similarity? 1 am referring to these facts to show that there has been no Central co-
ordination. The pledge given to us in the Constituent Assembly that the President will
see to it that there is uniformity, equality and justice has been given a complete go-by.

As regards the cost of management it has been uniformly fixed in U.P. at 15
per cent and this includes unrealizable arrears of rent. In Bihar they have provided for
cost of management and work of benefit to ryots which are nowhere mentioned in this
beautiful Act—not a word has been said as to what will be the work of benefit to the
ryots which the Government will undertake. This item has been provided at a variable
rate from nine per cent to 32.5%. | ask you, was this Act such that any court of law
sitting in judgment could allow the Act to be intra vires of the legislature, which goes
counter to all canons of equality before the law of man to man?

| come to another item. The compensation rate under section 54 of the Uttar
Pradesh Act was eight times the roll. In Bihar it varies from 3 to 20 times. Under
Section 98 of the Uttar Pradesh Act rehabilitation grant is to be given from one to 20

times in addition to the compensation. There is no provision like this in Bihar Act.



150

Pandit Munishwar Datt Upadhyay (Uttar Pradesh): Government in Uttar Pradesh
tried to collect 170 crores for zamindars but they opposed that scheme and only 30
crores were collected.

Mr. Chairman: | say that these interruptions will only make his speech longer.

Shri Hussain Imam: | was saying that the fundamental question before the House is
whether it is just and equitable that we should give sanctity and deny the justifiable
right to a part of the citizens and give it to others. Here you are on the broad question.
Bengal because it has not passed an Act if it passes an Act afterwards, will not have
this recognition of article 31B Punjab has not passed this Act and therefore it will not
have the sanctity of article 31B. You are differentiating and what is worse is that the
zamindars of Bihar are to be created into Harijans to whom every right of having
redress is to be denied. By abolishing untouchability, you are creating a vacuum and
we zamindars are to fill that. (Interruption). Then do not oppose the Madras G.O.

Shri Kala Venkatarao: | never opposed it. | was one of the parties to it when | was a
Minister there.

Mr. Chairman: I would request the hon. Member to come to matters which are more
relevant to our present purpose and enable other Members to have their chance to
speak.

Shri Hussain Imam: | am going to confine myself to articles 31A and 31B. As
regards the other articles I will simply mention that | entirely agree with the views of
such and such colleague and | will not take up the time of the House.

| was referring to the fact that it creates discrimination not only between the
citizens of two adjacent States but what is worse in the State itself. The original article
31 (2) reads.

“No property, movable or immovable, including any interest in or in any
company owning any commercial or industrial undertaking shall be taken possession
of or acquired for public purposes under any law authorizing the taking of such
possession or such acquisition unless the law provides for compensation for the
property taken possession of...”

Zamindari formed part of the general plan for acquisition of property. But what

Is being done today is that the zamindars are being deprived of the general right. Their
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civil rights are being taken away and they are denied this right. The denial of this right
Is out is the list of justifiable rights. We are denied the justiciability of our rights. This
is something obnoxious to all sense of propriety and democracy that such
discrimination should be made. For what purpose? As | said out of eleven laws which
you are going to sanctify two have been declared intra vires of the Legislature namely
the two major Acts of U.P. and Madhya Pradesh. Seven Acts are under various stages
of consideration by the High Courts. Only one Act has been declared ultra vires—the
Bihar Act; and it is for that reason that this amendment is brought forward. It is a
solitary ultra vires Act. I am not going to make the claim made by Mr. Syamnandan
Sahaya but | am going to ask you a very simply thing. Do not deny us those facilities
which U.P. has given. If you do not give me those rights the U.P. zamindars should
not receive anything more than us.

Pandit Munishwar Datt Upadhyay: Then you approve of the U.P. law?

Mr. Chairman: May | request hon. Members not to interrupt him.

Shri Hussain Imam: The Leader of the House pointed out that liberty is different
from license. But what are we doing today? We are denying the liberty of the people
and giving full license to the Government to do whatever they like. Under the party
Government we have today it is undeniable that the Party leaders exercise an amount
of control over the generality of the party. If the leaders wish to do anything there are
numerous reasons which compel the party to follow the directive such condition exists
in almost every party in the words. | am not referring to the Congress Party alone. It is
for that reason that the Fundamental Rights have been provided so that the claimant
may not be the judge. Here the clamant is the judge. The legislature which passes the
law is given the absolute power and the Fundamental Rights on which we had laid
stress so much are completely buried. But we are not burying the Fundamental Rights
of the property-holders alone. | appeal to you and say that Government are burying
democracy to- day, you are setting light to the funeral pyre of democracy if you pass
an Act of this nature. An Act to invalidate the decision of the highest courts of the
country and to give immunity to offending Acts for all time. What will be the result |
ask you? Will this immunity apply to all the amendments subsequently made by those

Legislatures? Because the name of the Act will continue to be the same, | want this
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legal conundrum to be considered coolly. A State Legislature has complete power to
modify its enactment as and when it likes. By giving immunity to these Acts we are
not only depriving the private citizen of his right of redress from the Act as it is today
but | say that it is denying to him for all time the right to go to the court of law for
adjudication. What is the principle to which the Congress Party is pledged and to
which we all subscribe? There is no one today in Bihar who denies the right of and the
necessity for the abolition of zamindari and therefore where is the quarrel? The
quarrel is only about one particular matter. What should be the fair and adequate
compensation? Government full rights and opportunity to act when the matter came
up to the centre for the President’s assent to the Bihar bill when it was kept over for
three months. In those days the late lamented Sardar was alive. | know he exerted his
influence to bring about moderation, but he was in failing health and his voice was not
heard. We, the Bihar zamindars, made no claim except of equality of treatment. The
law must not differentiate. Whatever the law you may pass, it must be not for
zamindari alone but for all kinds of property. Property must not be sacrosanct when it
Is held by black-marketers and industrialists, and taken without fair compensation
when held by simple zamindars of villages.

Even in ordinary thing there are the rules of the game. Should there be no rules
of the game for the abolition of the zamindari and abolition of property? We are at the
parting of the ways and it is necessary that we should come to some conclusion, a
conclusion which should be right and proper. It is undeniable that Parliament is
suzerain to adopt the Constitution as it likes. But should it not exercise an amount of
restraint? It is not enough in democracy that you should be convinced that you are
doing the just thing—it is necessary that people should be convinced the sovereign
people should be convinced that you are doing justice and you are treating them all
equally fairly and without malice and prejudice. This measure has been conceived in
an atmosphere of distrust. My complaint which | have often voiced is that this
Government is always in a hurry. It wants to do too many things. Life is too short and
the things are too many and everything must be completed! In the economic field we
have seen the result. Many a scheme has been embarked upon and has ended in

failure. In the legislative field we have seen that Acts were passed in one session and
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in the next session big amendments have come forward. This is our Constitution. |
appeal to the House to accept our amendments which have been moved. The Bill must
not be hustled through this session. The Select committee should be given ample time
and circulation should be made so that you can have the opinion of the world.
Otherwise the historians of the future will regard that today was laid the foundation of
a dictatorial authoritarian State and democracy was buried.
Mr. Chairman: Before | call upon other hon. Members to speak may | inform hon.
Members that this debate will conclude tomorrow by 12:15 P.M. and the hon. Prime
Minister will reply after that. Therefore, I would like to know the opinion of hon.
Members as to whether we can go on for another hour, or an hour and a half because |
find that a number of Members want to speak. At the same time. | should point out
that no purpose would be served if each hon. Member goes on taking an hour or an
hour and a half. For instance, only three Members were able to speak till now this
afternoon. | would therefore request hon. Members to make their submissions within
fifteen minutes.

| hope hon. Members will agree to this course and continue to sit till seven
O’clock.
Shri Naziruddin Ahmad: | want a clarification. There are some Members who have
tabled amendments, which have not been actually moved. What will be the position of
those unfortunate people? Will they be allowed to speak?
Shri R.K. Chaudhuri (Assam): | am one of those persons who have sent notice of
circulation I am the only exception who has not been allowed to speak.
Mr. Chairman: All these amendments are before me. It is not necessary that every
mover of the amendment should speak especially Members of the Select Committee.
Shri Naziruddin Ahmad: In that case | may be relieved of the necessity of working
on the Select Committee. Please withdraw my name so that | may speak.
(Interruption).
Mr. Chairman: Is there any decorum in this House? Two hon. Members are

beginning to speak at the same time.
sff va ) s - 7 g9 T F o F W W7 H §9 fdor gv off 989 & V&l & IwH/
gl V&7 § SiIv @ evI7al @ &7 § gsT VT §/ Vb dl I8 & [ [T H v ged] T oSt
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T off ar 9w wHY [T gRug 7 319 W % Ui & GIoT gl oI T 22 HEI UEcl 13ETT
gRYE P I 2431 GIRT B YT BYT §Y GE1 VT G ST 3131 €T §9 1957 P & FAR YI0ST
CTAIENeIIe] 4% o Uil WISV [T o, SjIY WISVl & Tl 3141 GIT Gl S/ GdHrT 1661 @ &S]
WIH HIT SN GEHT % VIGT & [ THIGR) GHeAT & W H Gl HIgT ST OV BT Bl
EYOY PV, Y UV [3FIY B & [ o Bic 7 ~rIEier @ sifiwre 7 8 v g¥f 8 311
grer # Fieft siiv ©dt syERT Gidl T8 & Sl ag il Refa oft silv &ardt 7o off a8t sror +ff 8
ag H gisT Tarevenicl &N HETTHA] o GV So7 H & SV Gl 9w wHY [FerT gikve o] a8l
ST Glfcldrie & &9 4 qaFrT &/ ST I8 @l 781 & TAT & @ 31T PIF [deer gl giiciarHe
& STV Ve EIaT al AT Oy 3 Sd1 S AT GRYG @1 W1 SeTT—37erdT of, Fedterd off /
IV HYT I e & 1% U NI G SN FVIQ P SN I GH THY Bl 2471 T B TTE
v 313 €T @I 9T 7 TIAT &) S I I % B [ AN 8T g arenl @ JE 79w S
oft 3V T8 3VIaT o7 [ THISIY) GorT & G H Wl @I §9 7 v& & IT ol §AR e B
WXHN F Y& & a7 Wl g9 qrefl & GIb BT B BIg BIC T IGIGIT T T GBIV GHD
gIG THIGI GO & e H ol @I [darervge SV Siel! g1 & a8 gomda @ 1T &1 59
gotb § TG Gl & Y 3ol 4 GrHIGIY] GoTT 78] died SV a8 G SIo7 §7 [9e1 T [Nl v
Ve & FIfA T qIT SHY e I8 dF PIF ST P JFT H FET B e HY ahal [
THIGTY 1 Ve FiEeY S @ 7 @1 o @ney, #@ifer (Shri Hussain Imam: | take strong

objection to this) o777 @1 s/@eeriT &V FTH I9 Bl GIT TE &/ IV SIFEY IIAT TG
goof] v @glda d1 A femrd Tl &id) [ 98 @E B &4 GHIQI GorTl T8l w@ed Siv a8 4 Ig)
TRT TG & b &9 STHIIY] Gord @ el 4 &) §lcilid 49 GIAd & [ SFIY $E] Gdl U 8
T AT BT T8, ol STV [ a7 U & TFT @ 89 Sird & [ a8 THIGINGT ¥ S
g8 ff A= W BV GINIGT dF & q9ql B g BY [PIelvl 3V ST oh FAd S 2]
YT97 TET GV BIIH BN Gl ST O G @ feFd T8 &) 15 a8 oar & @ Y S
FE [ §F THIGINGT BIIHF YGT Fed & SN q8 Fa7Idel BT F97 FOIHY % IS FoOrd &/,
G7% G YT & IV /GTeidl H §81 §Y a@ §¢ H9T Bl o Of Wb & SN VT STTST ST Y
HH H PH VAl GV BN [ GTHIGIY] GOrT @l I YIF Fave Bl GERT @ Gl FVBIR Bl
JIGTT & WY T Gif VST & TE Sid! [efalel Wd 7 SV Swdl I 78 98+ &/ v H
9B FH TE H GIST GTIEVeTIeT 8% B YN Ol 9F THY GEIT AT 9T SHHT FE [av
31! G FIEGT g1 ¥ I8 Pe 1997 T8 V& wbal & I8 a9 U @ §id & 1d 198 wHr
forer 3131 &7 H T8 4 SV 6 SUENT GiS], Q€T @ forer YaT [ wilelarEe Siiv gHia @ic
(Supreme Court) @ w7 Uar [&ar 3iiv Sa®l §7 #Hel 4 W T off & THGr 3
oSt @1 FiT B FF PIC @ AT T8 of W &9, IGP FHA H [B] PIC Bl [ s@Terd
Pl SIEPBIY T&I G [ 98 G U¥ Bl & I7 YT 997 & 9IoSd off 7 I8 BET o
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“But more and more today the community has to deal with large schemes of
social engineering etc. Which can hardly be considered from the point of view of that
individual acquisition of a small bit of land or structure. Difficulties arise—apart from
every other difficulty the question of time. Here is a piece of legislation that the
community as presented in its chosen representatives considers quite essential for the
progress and the safety of the State and it is a piece of legislation which affects
millions of people. Obviously you cannot leave that piece of legislation to long
widespread and continuous litigation in the courts of law. Otherwise the future of
millions of people may be affected otherwise the whole structure of the State may be
shaken to the foundations: so that we have to keep these things in view.”

7 gt Eva d gg T 1 I8 [T B GRT [oredd e Yo &Y Qa7 8 1 89 srqrerdl
P IR 9§ HIHe UX Hell @7 @ [of7 T8l §97 &7/ SHP 22 HET FIT Glod Tqigveirer
7% @ [dar d [V O T B @ Jaeddar 37 gst fored v g8t §id qisvr usl G
39T | 22 HEIH Ugel GEl+ IV [QEITHT @ HEN 7 qIEvig off ] H al I8 TGPV g9 Evd H Ug
T GIST GIaIENeTlT 48 PIUNT GIST & Jar & FETTHA & SV gfe /9 B 3TeH] ITHT SV
T P FVIGT BT IV BIZ GG HY GHaT &l 98 I8 lad &/ 3V 99 WA IEIT I
FET T [F &9 &l BICYT BET oT:

(Law Courts) @/ g @rcl qv @7 78] & &9, cidd T §3ll, 22 FElH IHB FE
gV T SV FF T8 EIHIC 7 wHIerd sraienerT vae (Law Courts) dv &g gifva faar
v [d8re gra # THIGTR) BT vy anfvd & fear) ¥ wHerar § 1 & 919 §9H §% & 7
T gfeT TaEvalel 78 @ Off WellE BN & 3IY G [T 9 &7 BIH Y o FElT [T @
sre (Draft) g7ra qag owe sef @ wel—wel 781 var I7 [5v 4% &9 #] 3iaioid, &9 a9
P OIS IV EAR 9 & IR 39 Vv W eV del T4 & SV GElT 37U Vv ¥ IEY o
BV YT §F W I8V [HHeT BY 7 1391 GV BHer &7 HT 9959 a7 & v S8l 39 v &
gIEY GIHY 3797 HI W §CHY §7 [5G GV B¥Ieql &+ BT [9Fd [ ¥ 39 dEar g [& 313
§RT &1 I FIeft STV § SWH JE §IT W% & 9 §9 UV JIQTeid BT HYiell T8l & Wbl dldT
198IY & BIg7 @ GV 4 BET AT [& 147] JTICHT & Gads GBI INBITHA] BRIR QAT TIAT &)
%7 31 P el SYEINT H W% foredr &:

“If any Bill pending at the commencement of this Constitution in the

Legislature of a State has after it has been passed but such Legislature, been reserved
for the consideration of the President and has receiuved his assent then

notwithstanding anything it this Constitution...”
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TE 1T W% & [ §9 ave P [39Y BT BIg 3GIeId Pl T8 Y wapd! @l ol o 4l
59 FINCICYTIT H foredr 8 9V FIaqe i [ SQTeIT @1 GV GV Bl & &I PN T8 &

“...the law so assented to shall not be called in question in any court on the
ground that it contravenes the provisions of clause (2)”

9% §I5 4 HY @IS W EAN &9 & IR SV @GN i AT G & IS 579
VI W FTEY AT & [ TEIT §9 UV [AF% [T SV Berer 197/
Shri Syamnandan Sahaya: It is said “Notwithstanding anything in the

Constitution....”

sff v 4l 757 - That is compensation. & uv Bverr &v &7 SEPIY [ & 7861 &/

9% 15 ¥ gw¥l W 4 SV §/ B Fg THIGIY GIWT OBV &S §Y IV FEld 39
JvTarg @ GHYT [T G 13 GIST GaiEvere 8% o 1987 H T & [y SuRed 13T &,
7 GEI1 PET [H §V G STTHT ol eV §¥H EXd &ldl & [ 379 4 G ol IE AEd & [P
3TST 7 1951 H 9 F97 GV WTHT [erd] Oy [& THIGIY] 8T8 WY a7 7 &g oY I HHEIEIT
fegr Srg ar 7 @A S @ SHE AIgH T8 & 16 §HN IIeuid 7 @@l AT & §IvE
&7 & BTl & §US P SIGTH PRIGNT 4 §Gcll &7 I8 98 Ja9 & Ofel @ [T GHIGRl &
goH W GrTeT 8 Y & SV 8T Sl I dd @ fory STt S [@eT 919 g9 vE 8/ I &7
guilory & gair 1 agT @ SrHIerRT 7 [l Bl §19Sdl dd el ge fordr iV ore o7sTs @l aule
¥ GIVE [Tl @l B BT GUS Q97 T o7 $E §I] 4l 31U GTTHT dled &/ AN {9 P 10
EOIY [wT] 7 W7 1936—37 H o9 We o SV g8 ool T o | SIS Gl Ta—Tiq H FE THIGTe)
T & RIeTrs ST ¥SF Vel 8 R SWHl Wie & Wevd 78 ord 3V 3V g8 781 wrd al
TE T PT IV §9 weT FT GUNT &/ IR I P R H BET Tl §91 [ G857 THIGR] B T
ST FHEIHIT 97 G &/ g3l @l OV Oo1 g¥ v Sl & [ore SHIeIY @l §1d @1 T ferar
1& Gl g i FITaor TE AT i @ @ STHETH] & FENTIERTS GV @l 19T
PITT P HIGET 15 Sl FSIIaorl [&FT T T §37T &/ THIQIY &) av® & Ol [ewid [eErar a1
& T8 7T o1 GRHIT P HERISHERIST &7 qblel Peal & & S7d7 [9oc @Il & BT 30
TG & I GIAIIor 15 oled & [@97 o YT &) ¥ wHsar g & forg oior 7 §9 §1d Pl ET [orar
OB THIGR BT & Yl ST T8 o & [Qwel Wil @7 ST 4 §PraT aqel 78 &ar &/ 99
ol 957 FH aygel §lar & 4 al dEar g &[98 wvew 7 SrHlerN] & Wi §gd Rargd @1 & @
ST ST FIIAT [T ST ¥ET &/

Shri Hussain Imam: But in the U.P. Act it is said...

st gl fAs: | am not giving way. The hon. Member had had his say.
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T F GTHIGIY FT qBi] HETT & SHHI il T &d & IV fer@d & & wagE aHiew
P FSGAT T&I AT 4 T FYBIY H BT @5 TVHIT & GTHIGIY Bl al Tl TG & [T aney
v wreT TE e @Ry H @l dEar § 1& G ared ot @& At s i geraar AT veT &
SHP [y FTd FIHT Bl S TETHT T @ dl B FITIE & Fifey T8 al 3 w7 1951 P
gIc PIg U GVBIY 31 qrel 78] & Gl [ GTHIGIRT B GIAITO & [§7 THIGIRT 7 T 1591 & IE
[&%dt & gur T8 &1 GT% BIvTE B Y BErH G Aoy T 1950 F VP [HEIT H IR gV
P Y @l 8T T GY GE SIHR AT/ FErT TE] O WPl §U GY GHIGIY T ST A HoAT |
37t qief GTF HHT G 1A G¥ I&T G SEH T T o | R U TV gveT BT SIeH! SV
SWIH! 16 v B GAIg 1961 | GYHIT B THIGIY P STHE B 3GH STH GBS o TI SV 6T BT
UV # GHl FI 1997 SN Gl v G Sei| I ddld [ & orHlerel 7 b @ wrer
v fv @er airar & 1 wrHlere @ Femaar faerr @Ry ge &€ (Woodhead) @HierT @7
Raic & @ar 7137 8 13 g7 7 Gl Y §8 SWHT HINT THIGIR & o)

FAR Yl S Woiw 1§ 7 G 34 H V& [erT g=ar dHe (Peasant Inquiry
Committee) 775 off foree gz @a =yvd7 (Chairman) o/ a& ##S ma—ia g4l off siiv
SV I8 FITT GVHIT P GHIe) H widb ferar o) gsee #HrerT (Woodhead Commission) 7
PET o [& FTTT @) ST YETH §F FEBT BT GTHIGIY & o FH I T T§ BET Tl &
T oH [T T [ GBI T N GVE BT BYica [BAT/ 3T THIRIY T & 5 THSR) g9 78
T v ff g8 Fa g TG I B GrT Y Ve & 1& [ora) BIg By T8 Har] T R
ot wieq 7& &1 95 I FEA—FEd T8 TBd [& 9 P Uqrarw HH EiA o V& &1 4 HEA
FIETT § 1 gea 1 foreer] THerl av 81 ¥ Si9v @ET @iedl § 1& 1§98 & arHler] @ ol
TE T T BT HPT AT TIT & FGH FE/T G BT Gg7 T JHET BV [@97 & TEIT FAIA B
e wear o & o BT f9we wier g T8 vV SiiY SiTeT o 1 T B &1 VET &)
JeT & il T HTIY T §HD F& TG dl STUGT WVPBR UV & [ ST reig B aHT o
g5 TV Heal @Y SiIY g7 §Y WVl Bl I8 TTHISIY Heal Ve &/

g1g STHTRIIY [ig: 9877 WYy 7 4 G7e7 Beary &/

st v B g8 Teaa §iq 8 T&T o S T @l FY Ve & Vb [orHerd §9
THIGIY ToT 9V & &/

EHIY J&T A1 [orer §—WEve, TR, $iIv eraar, §7 i forerl 5 19877 wvarv & et
glerer (Special Police) v g v&T & gwlory i as7 [T fdwel v wier 4§ a4 Tdi8 &
T & [ ®BIE FHI—EHT GV T BN THIGIN & @erdiT g &d 8/ T8 §a) Jesr ol §% &
1& SITeT TET TE WIT Glorer 7 V! G @ 98T & GHIGR g9 T8 §Hbd &/ VF EH P
e @ are & FIY a8 el 78 oial & i 981 & I SWE oflE &d &/ 4/ BE
FIETT & 3 3797 I[85 § FIiid FRBIR Glord Uv BYIq 240 BN I7 HYT @5 3%F 09 &
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P¥ V& & Teld YIRT GYPIY IV WA GV Hae] 170 PYIS & TF BN V& & SV IE Ylord TP
RwroTa #v+ @ fery &/ 379 @Ed & 5 &9 Grar @1 gofl o @red 8/ & a e d gar §
f& Grar @l Sudl v &7 @ [ wEel H g W 781 ved &l Sudl 98 G Y STt/
&HT ST Glorg & &F GV VB Bl Ve VB Pl P GV Gff V& &/ FEP §I5 T ST
FTGT FA &/ Foar & & AT & ST FRBIN Bl FHAB! H 7 &/ AN G H THIGTeT
P FIT ETTT &7 Y& THIGIN T §TT 4 Tl §/ 98 #RglIec] @l ol BNV §Y & U7 g7 7
fograr & STdl VT JaT 8/ g9 drogd @1 §IT & [& THG gIger @iEd & al §9 a Sad
g &d & e Yol JTEHAl B Ve FHIT H VET @ OE Qd & b 98 B B GH
FYT FIEd &/ 977 G BT ST 3797 39 &Y 4 OE & & 98 Gl 397 d I8 ST9d! oot
8l @H v G/ 3 31T VY Id & SN PEd & [P $HB TTHT @ [0y 4o @/ qql THR)
GOTT G¥ ST7HT I GG Sl §I99T el 81 gl & Siiv qiel fevwd d ) ag gar dofl i Fel
Y& &/ 9/ g 7 7 #ad ong & 7V A7 ger ge & iV &N #rvSIcgerT § ) 98 aid ford
&% & FHIV Q9 @ FalpvHAd] & 1 EAN ~FENT §FR @il ol ge 9iedl W el uv Fgoerd
17 & a8 wHsa 78 8 & §9 HIwIcyeT § gue) aid 7 ford §8 8/ gwH forar gor 8 1%
1&¥H] @I YT BYT BT BN T &/ H G AEdr g & F THIGTRI BT g 6T BUAT BHIT
83T &/ T8 @I &7 @I BT $ers g7 (unearned income) 8/ 79 SWe a17 317 FEd 8/
1 &7 3ErTT @1 Ve arEd &1 @l §AN UF SrHIGIY WIEd 7 wilerarie W sifier @1 [ oTad Bl
Ve BTy | 4 STV HET FAETT § [ THIQI I THaT Al 98] do 6dhd | IR Hor
o &5 3T FHI @ F@d| AR T&T S Sl eFrTIeT WEld 7 ®ET 1 TElT VE A
(scheme) &5 &/ Gl7 @87 [ G5I7 &7 1937 % 4 {617 @& THIGRI & e V& wHIH T8
oft | % g FIEar § 1% W7 1947 H 197 T T&] [§ER GRBR P el qiadid B, a7 9w
JFT ST97 §6 TVE P HIF UV Fiaed H17 S THY ST [aecl ST o TT S oiTE aid o
3V THSIT o [ 3 TVE W 31T 3UT Bl I 7/ ST 98IV VBN P T JITAT BT B

gArT TI® I & BT VT Y 1997/ 987 wveprw & [Ryenmw oif wra gieyT o7 (Indian

Nation) srgarv 7 122 & a8 3iiv v sregare 7 78 a9/ 8% avarv & Ryee o a=ll a9
TvE P g1 §9 SIEIR 7 [ord] | ST 7% 7 09 el YT HI9 H JGSN & [q9T H Tl Bl
ar G7% 17 4 g @ GG o | 89 BEd & Id e & ey q9T @l & Iy g7 Al
g7 g3, 3eeficr 3V TS Frd foregar &/ @l wHiare 7 [EN wvarN @ [enw 3§ 8§ /a7 S
gg gWlery [ a8 wHsa o & el 9% gar @i S feoel! THier) v &t H s dEr
FIET § @ Qoo al Fq; IIr @1 GHH I STudl T8 @ Wl GIAar & T
ITIE Bl T gET Hhd | STB BlIS gET VET &l PrAv & 9l V6 & b B oy
gar Vel &, Ol 9ol SIGI9Il B Ve TP AT § Ve BT HIBT & Vel &/




159

31T FaTae @ 1T FES &/ Y ST YO § 1% FT 7l g BT JIAaor Bl ST ol
&/ V% 3TaH Pl forad g1 =+ 781 &, Tle T g $uY Al al F@T I8 oIS 91T 87 P
gre o 319 % WIPB! Yol i &/ v AN TET [68TY H Vb #Hor Sjiv & Siiv aF I8 & [ aidar
THETR & G T Y, % GV @ GTHIGIY GY G B9V YBE THIT Vel | T8 #oT 1T P
g VeIIE | I 1B FIAV T 7 T QA7 &GN T Ol 3139 a8 §9 B GH HY G/
319 g8 QI I8 319 31U Gl H [O77 V& & g8 TcH PY & I HYP] Ge I FHB GH
PV &1 SV ST T ST JIAGG 31PN BIT & HHAT &7 FHN I [1BIT 98 VBN
T & 135 for7 @il 7 w19 sl wro o @l srgen @ Wa I forslT @9 @ SaicrT @ Raenw
I BTIT P [GeTTs BT [T 3157 G751 GTHIGTN @ BIS @97 TIar &1 S 59 §9T §HIH HIET
3T+ g § dE ¥ o & 98w F fewipaTery  (discrimination) gsr & @ 4 @Er or [ faT

or# (big shark) siiv wirer @i (small shark) / @ fasrw 4 wic GHierl & &7 gsraer &7
FET & T P A B TSIE H GEIT GG SrGT Terl Gig. ool TV IV e §Y/ Al
ge arHlarel @1 @ Rars (recprd) &7 sior v& a @9 &7 a8 4ol & goid Weellid Ve, HIv
SJIGIeTT g3 I &9 4 OV SIGIeTT @ [Genid GelT BT 197/ SR ST 79 BT oY T &
ar dravd] Y15 @ el I8 [V GVE @ P BY Ve & BIUV §RAT P 1GE I8 T B
PV V& &7 H7 S BET T U THIGIR BRJIT] B BRIR BRJIe] B JoTmBRyY H 397 gv F
¥ §Y & GPl S9T EHY H [OUY §V &/ $9F §IT G1q HryIec o SR T9 39H! Gl
TAIT 1 SIT9HT FIT FoOTT V&), BT FIT S V&) GHHT o ST G T B FooAd
VeIl SV 7 araes & ¥/

e 99N 7 T e AmvY W yw wad! § & @7 a8 3 | aien @l o ar
(chance) &7/

it . Rst oev/ gwlory &7 a9 @Er @ed & & gw fdear (Bill) v oaa &7 @1 #iF

GV T8 &/ ¥ UY GT7HA I §75] SIIeT & [ora | pgv 9T H 95 §V Wavy OlleY BY Hhd
&/ TTHT GF% ST TE AT HABAT |

9P 1T F3 §9 GV BIS TR T8 BYT B oeovd T8 8/ A df BET & [ SPer
(Article) 74 + s (amend) @&v /@ar G foresT WERT Y YT & 9 BIC 7 §H BT
P AN BrLA BN AT B EAN SIIEY T GG FHOfl 7 HE [ T9E GHT BT
(Supreme Court) @7 Bwer @ &1 @@y o Siv ga+ av @ 7§ &va/ ¥ STUBR g
FETT § 5 §FR YT & ool 7 I FET o 1& a8 T8 GHEd 1 143 THT §6 BINIISIIT H
7l g T aE wEd & 15 4 78] wHsar a8 @l g T GiY 14% %1 @ Gl JH gHE Bic
7 &7 [3F & OHd 1T H HOGY § 1% §9 BT Pl UV Il BNR §/ T8 al EIT lorar & [
THH FIAT GRT GHIS Bl 8% & 1 a8 SHler] @ 9ST & IV a8 Wil H @e dEaeeT
(compensation) @ siiv foraar @iE ST BFRTHIT &1 § e Svdl GgHY garar g/
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“l must confess that I have found it difficult to understand, and have been
unable to discover why article 14 was inserted in the Constitution. So far as | am
aware there was in 1950 no class of persons anywhere in India who were subjected to
such discrimination before the law as in 1867 the victorious Northern states
apprehended the Negro population of the Southern States might be subjected to
Avrticle 14 occurs at the begriming of a series of five articles which appear under the
heading ‘Right to Equality’ and having regard to the succeeding articles, I should have
been disposed myself to think that what the makers of the Constitution had in mind
were potential evils of the kind which the American people aimed at when they
adopted the fourteenth amendment. There are a number of articles in the Constitution
which rather express the ideals of the makers than aim at existing evils or evils which
are likely to arise. The Supreme Court has however given to the article the extended
interpretation which has been out on the fourteenth amendment in modern times in
America. | am bound by that decision and | am constrained to hold that the impugned

Act is unconstitutional as it transgresses article 14.”

9P 15 H T GHT BIC F T B Tevd Y& Gidl 87 §W6H FYV 079 [IETT GRYG 7
W% 379 V1T Gl &Y &1 off [ 89 §9 GHHIGR] & HrHel &l BIC H T8 Wil @7, old G §9
TVE BT GYell & 1397 9T G BIg OTevd 78] & Id &4 357 §9 Y¥ GHIT BIc bl HYicl YT &/
GHHT BIS ST Gl & BIgA U7 FIT e Bl §9H T& FAIGT 3N FABT T SR
EIIT &5 891 95 1771 @& Fauie &vl &7/

9% 3Tl V% §id v &/ 78 &9 (House) siiv forat griar e &y 8 @ orrar
F glarfe & d Gar @) I JHC HYdl &/ FT T FqEG & & GHiT I & &9 oo g7 &
IV Go7 oI fa & §9 faqpenes #IF T 8 GW VI Y §3 3V e &7 §9d JIN H gied
78V Bl Y VT &/ H| GHDI YSHY G & Fedl g/ I8 4 Gel7 [9wel & WieT HET o o
g9 §9 BT Bl YT BV V6 o/

“It has been not today’s policy, but the old policy of the National Congress laid
down years ago that the zamindari institution in India, that is the big estate system
must be abolished So far as we are concerned, we who are connected with the
Congress shall give effect to that pledge naturally completely one hundred percent and
no legal subtlety and no change is quite clear. We will honour our pledges. Within

limits no judge and no Supreme Court can make itself a third chamber No Supreme
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Court and no judiciary can stand in judgment over the sovereign will of Parliament
representing the will of the entire community.”

g5 Fiad W W & ve oo v wgierery (Judiciary) sy fevier [Baer
(creation) &7 s/@var § 4rec worde 7 319+ UGT 8T Se—370 vl @&l §SIHY 3T Fofl
P I [1gFT B 74| T8 TVIBT SHRBT H Hordee 7 SRETIR [7] 89 I8 TVl JRETIN T8

BT FIET o FH aIed &9 F [T BT NET BV AEd &/ @l I8 a¥IdT g7 vardiad 8
3Iv Tg g8 a¥IPT & Gi [FerT uive 7 SIITIIY 1537 T |

(English translation of the above speech)

Shri Mr. P. Mishra: | have since yesterday been listening very carefully to the debate
on this Bill and I find myself puzzled for two reasons. In the first instance, | am
reminded of the time, about 22 months back, when Article 24 (of the Draft
Constitution).Which is now Art 31 was moved before the Constitutent Assembly and
the speech that was then delivered by Pandit Jawarlal Nehru. Even irrespective of that
speech it is a clear intention of the present Article 31 that no court or judge shall be
competent to adjudicate upon or modify any law relating to the abolition of
Zamindari.With the same end in view Clauses (4) and (6) were added to Article 31.
The positon today is the same as it was then and the same thing may be said of our
intentions. Pandit Jawaharlal Nehru who is our Prime Minister today was also our
Prime Minister then and what was then the Constituent Assembly is now here in the
form of the Parliament. It is not an entirely new House that has supplanted the old
Constitutent Assembly. Had that been the case one might have said the view of the
former Constitutent Assembly was different from that of the present Parliament. I
should say it is in accordance with our old intention and purpose that the present
clause is being introduced in place of the old Article. It is clear from this that it was
the intention of the framers of our Constitution that no court should be in a position to
go into any law relating to the abolition of Zamindari that either we or any of our State
governments are enacting or are about to enact. Now the most controversial subject in
connection with the abolition of Zamindari is the subject of compensation. There are

people in this country who are in fact not in favour of the abolition of Zamindari but
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are today opposing this Bill on the question of compensation. In the present times
nobody dare say openly that Zamindari should continue and should not be abolished
for they cannot flout public opinion. (Shri Hussain Imam: | take strong objection to
this). Even a man like Dr. Syama Prasad Mookerjee does not have the courage to say
that he is not in favour of the abolition of Zamindari. Even he has taken up the slogan
that he is in favour of its abolition although we know that if ever he and his party
come into power and form the Government of course this is not going to happen. But
all the same if ever it does they would retain Zamindaris. They would search and bring
out the descendants of the old rulers from Shri Rama Chandra down to Prithvi Raj
appoint them as the Rajas and establish Hindu Raj here. But today such people do not
possess the courage to come forward before the public and declare that they are in
favour of the retention of Zamindaris. However they raise the question of
compensation and kick up a row over that. They have money and can pursue the
matter at length in the courts. By means of these disputes they can do at least one
thing that us they can for the time being at least hold up the Government’s plans and
intentions with regard to the abolition of Zamindari and the land reform. In this
connection | wish to read out to you a portion of the speech of Pandit Jawaharlal
Nehru which he delivered at that time. | cannot help saying that the position is very
unfortunate.It was the Constituent Assembly which had added clauses (4) and (6) to
Avrticle 31 which had framed the Constitution itself, which had created the Parliament
and the Supreme Court and it was clearly of the view that the question of Zamindari
and compensation would not be allowed to be taken before a court and that no court
would have the authority to adjudicate upon or decide any matter connected therewith.
Pandit ji had said.

“But more and more today the community has to deal with large schemes of
social reform social engineering, etc. which can hardly be considered from the point
of view of that individual acquisition of a small bit of land or structure. Difficulties
arise—apart from every other difficulty the question of time. Here is a piece of
legislation that the community, as presented in its chosen representatives, considers
quite essential for the progress and the safety of the State and it is a piece of

legislation which affects millions of people. Obviously you cannot leave that piece of
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legislation too long, widespread and continuous litigation in the courts of law.
Otherwise the future of millions of people may be affected; otherwise the whole
structure of the State may be shaken to its foundations so that we have to keep these
things in view.”

Thus, | was puzzled to find that just 22 months after this clear declaration in the
Constitution that courts and judges would not be allowed to sit in judgment on this
matter Pandit Jawaharlal Nehru has been driven to the necessity of introducing such
an amendment to the Constitution where in a repetition has to be made of all those
things that had been said already by him and other Members of the Constituent
Assembly. This has greatly puzzled me. Pandit Jawaharlal Nehru is the leader of the
Congress Party, he is the Prime Minister and if any one man can stand as a symbol of
the country’s ambitions desires and intentions he is that man. It was he who had
especially stated that we would not permit law courts to interfere with this thing and
yet what do we find? Just after a lapse of 22 months High Courts in several places
have declared Zamindari Abolition Acts as ultra vires. In Bihar State the Zamindari
law has declared ultra vires. | think! that one of the two things has happened. Either
those who were the advisers of Pandit Jawaharlal Nehru and were entrusted with the
drafting of the Constitution failed to convey the meaning correctly or that our
country's courts and our country's judges have strayed beyond their jurisdiction and
have come to adjudicate on these matters by acting in excess of their authority. I
submit that Article 31 Clause (4) is clear on the point that the courts are barred from
adjudicating on that matter. But in regard to the Bihar law it is said that it has been
declared Ultra vires in accordance with Article 14. Article 31(4) reads:

“If any Bill pending at the cormmencernent of this Constitution in the
Legislature of a State has, after it has been passed by such Legislature, been reserved
for the consideration of the President and has received his assent,
then.notwithstanding anything in this Constitution ..

"It is clear that matters like this cannot be adjudicated upon by law courts and
that they are barred from doing so in spite of anything to the contrary provided for in

the Constitution. It says further:
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"the law so assented to shall not be called in question in anycourt on the ground
that it contravenes the provisions of clause (2)."

If, in the face of all this, the judges of this country, especially those of my
State, have adjudicated upon and decided these matters they have evidently acted
beyond their jurisdiction

Shri  Syamnandan Sahaya: It is said "Notwithstanding anything in the

Constitution....”

Shri M. P. Mishra: That is compensation. No body is authorised to adjudicate upon
that.

Then there is the second circumstance which is puzzling me, A number of my
zamindar friends stood up and supported the resolution moved by Pandit Jawaharlal
Nehru for the amendment of the Constitution but they added that there should be a
referendum on the point. I am surprised to find that even at this time ....

"In the year of grace 1951 there are people who want a referendum on the
question as to whether Zamindari should or should not be abolished, whether
compensation should or should not be paid. Do they not know why the death
sentences passed against the twelve kisans of Telangana have been commuted by our
President to imprisonment for life?

It is that part of the country where the kisans have been driven to desperation
by the atrocities committed by the zamindars and where ShriVinoba Bhave is touring
these days in order to pacify them. This episode occurred because the zamindars of
that area had sucked away the very life blood of the kisans. This led to rioting which
in its turn resulted in the twelve kisans being sentenced to death. Even after all that
would you insist on a referendum? Ten thousand kisans in our State suffered atrocities
and courted imprisonment in the year 1936-37. Are the Members of this Parliament
not aware of the fires of resentment that are raging against this Zamindari system in
each and every village? If they are not aware of that, it is the bad luck of the country
and of this Parliament. In regard to our State it is said that so little compensation is
being paid there to the zamindars, | am inclined to pity the judge who accepted the

plea put forth by the Zamindar that he was not getting even as much compensation as
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was his income. The compensation to be paid to the Maharaja of Darbhanga under the
Bihar law has been assessed at rupees fifteen lakhs. The accounts produced on behalf
of the zamindar were wrong:

The counsel for the Maharaja of Darbhanga stated that even the arrears of rent
due to him for the previous year amounted to thirty lakhs of rupees whereas he was
going to be awarded only fifteen lakhs by way of compensation. I think the judge who
accepted that statement knew pretty little about the Zamindari. Not even one-half of
the last year's arrears are capable of realization. Much less than that even is realized. |
would say
Bihar Government is being over indulgent to the zamindars in as much as they are
being paid compensation on such a lavish scale.

Shri Hussain Imam: But in the U.P. Act it is said. . .
Shri M.P. Mishra: | am not giving way. The hon. Member has had his say.

The judge accepts whatever allegation the zamindar’s counsel makes and he
writes that in fact the zamindar would not be getting sufficient compensation. | would
suggest to the Government that the Maharaja of Darbhanga should not get anything
more than nine lakhs—or why should he get even nine lakhs? For whatever
compensation they are getting today they ought to thank the Congress and the
disciples of Mahatma Gandhi for now, after the year 1951, there is no more likelihood
of such a Government coming into office as might award compensation to the
zamindars. The things these zamindars have been doing are not unkown to anybody.
Let me recount to you just one story to give you an idea of the things they have been
doing. In 1950 a kisan was asked to do some job by way of beggar but he could not
attend the call as he was ill. There upon the zamindar sent forth his amla (party of
officials). The men of the amla went to his house but the people there had already fled
in panic. They found only an old man of seventy and his sixteen year old daughter-in
law.The men of the zamindar’s amla marched them off. In the blazing midday of the
month of jeth (May-June) they tied them up in the open and poured hot water on them.
This is the kind of treatment meted out to the kisans by the zamindars and yet it is
urged they should be awarded compensation.The Woodhead Commission had

expressed the view that the Bengal famine was only due to the zamindars.
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Our President, Dr. Rajendra Babu had appointed a Peasant Inquiry Committee
in 1934 of which he himself was the Chaiman. The Committee had toured from
Village to village and this statement was recorded by it in the zamindari of
Darbhanga. The Woodhead Commission had expressed the view that Bengal famine
was only due to the zamindars. Despite all these facts the Governments’ decision to
this effect is described as arbitrary. Although. The zamindars are fully convinced that
now it is not possible to retain their zamindaris any longer, yet they are simply
betraying the country. Today hon. Shri Munshi is not present here. He has been
constantly warning that the food production in country is tending to decrease. | would
like to say that the responsibility of this also lies on the zamindars. | wish to submit
that during the two years that the zamindaris of Bihar gained they have done a good
deal of harm to the State. They denuded forests after forests which amounted to lack
of rains last year and untold misries to the public at present. This responsibility also
lies partly on the old British Government which had denuded many forests during
wartime and partly on the zamindars who are now denuding the remaining ones.

Babu Ramnarayan Singh: The Bihar Government has also denuded the forests.

Shri M.P. Mishra: It is incorrect. The cause of the present starvation condition is this
Zamindari system. Saharsa Bhagalpur and Purnea are the three districts in Bihar. The
State Government has been compelled to post special police in these three districts
because for the last one year the cultivators have been totally ruined, so much so, that
they often loot the zamindars grain stores. The disorder has spread there to such an
extent that the local zamindars cannot be protected, should no special police be posted
there. A warrant has been issued against a particular person but he could not be
arrested so far because the local inhabitants provide him with shelter. While the
Government of India’s total expenditure on defence comes to only 170 crores of
rupees the State Governments of India are spending something about 240 crores on
police forces. For whom is this police meant? The zamindars require protection and
for this the police has to be kept. They plead for public opinion being elicited. May |
tell them that the people are not going to allow them to live happily in their palatial
buildings. They will ruin them. It is only on account of the expenditure incurred by the

police and the protection by and the humane treatment of the Government that that the
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zamindars are able today to keep their body and soul together. Still they demand
compensation. Not only do they demand compensation but they also threaten the
Government. What are the conditions prevailing in the zamindararies in my state. | am
aware of the activities of the particular Zamindar. He gives shelter to communist
absconders and hides them in his house. Really it is a pity that while the Congress is
even ready to pay compensation to them and also provide them with a respectable
place among the society. They should try to exterminate it. Should the people whom
the zamindars provide with shelter return to power it will be seen that those very
people will uproot them. Now they suggest this Bill should be circulated for elictiing
public opinion. Will the public opinion be ascertained after the abolition of
zamindaris? Nearly half of the world has already been affected by communism which
is fast going to spread over the remaining parts also. Now new valuations and new
interpretations have come in vogue.

It is very unfortunate for the country that our judges and lawyers, who have
been believing in the existence of property for generations could not quite follow what
the Constitution laid down among other things. The Constitution provides that none is
entitled to indulge in exploitation. May | ask whether it is the earned money that the
zamindars possess? The entire income is unearned one. Still they advocate for the
safeguard of the Constitution. One of my zamindar friends yesterday made an appeal
In this house that the democracy should be preserved. | wish to make it very clear that
the institution of zamindari and democracy are the two things that cannot go side by
side. Such is the case also with the capitalism and the democracy. It is high time they
should rise to the occasion. Shri Syamanandan Sahaya told the House—a little while
ago, that had formulated a scheme. He further disclosed that in 1937 too he had
formulated another scheme in collaboration with the zamindars of Bihar. May | ask
him why did he not enter into a similar negotiation with the Bihar Government in
1947 also? At that time he used to visit Delhi and various other places in the hope that
thus they would be saved. But now instead of negotiationg with the State Government.
He has launched a war against it. Whatever view has been expressed by the paper.
“Indian Nation” in regard to the Bihar Government has so far not been put by any

other newspaper.This particular paper has written all sort of baseless facts in regard to
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the Bihar Government. Pandit Nehru had in mind the papers of Bomaby when he dealt
with the newspapers the other day. Take the case of “Indian Nation” of Patna. This
paper too gives the same type of trash and nonsense. So we see the zamindars have
launched a war against the Bihar Government in the hope that they would be saved by
Delhi and thus their zamindaris would be retained. Let alone Delhi all the capitals of
the world or all their rulers combined together cannot save them. Only the Congress
and the Congress Government which are providing them with an opportunity to live a
respectable and honourable life are saving them.

They talk of compensation. It a compensation of nine lacs of rupees an ordinary
thing? If a man who has no children even gets nine lacs of rupees as compensation it
Is certainly not an ordinary thing. Still they forget all these things. In Bihar there is
also a provision that the zamindars will retain some land. The zamindar of Darbhanga
alone will hold ten thousand acres of land. It is only the Cogress Government which
has done this favour in case any other Government comes in they will not allow even
this provision to continue. Their so-called friends, whom they are providing with
shelter in their houses. Or their own wisdom will rob them of whatever little privilege
they are enjoying at present who else can give them so huge a compensation? | for one
would go so far as to complain to the Bihar Government that they have left some
zamindaris of those who used to dance to the tunes of Britishers during the British
regime and used to oppose the Congress movements tooth and nail are left with their
own zamidaris. A short while ago when Shri Hussain Imam said in his speech that in
Bihar the zamindars were discriminated against. | had remarked that there were big
sharks and also small sharks. We propose to pay compensation to the small zamindars
in Bihar because it is only they who most of all faced bullets, went to jails and got
ruined during the great struggle for freedom. But is there any record of big zamindars
making any achievement? When the Britishers were here these zamindars used to lick
their shoes and during the Congress movements they always confined their activities
to oppose the country’s stand. Now that the Congress Government has taken over,
they are again opposing it. As | have just said a zamindar in Muzaffarpur has given

asylum to communist absconders. What will be the state of their self-respect and
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honour should a communist Government be set up in the country? Under communist
rule they will have neither self-respect nor honour as such.

Mr. Chairman: May | ask the hon Member whether he would also give way to those
belonging to other States?

Shri M.P. Mishra: By all means. | want to submit, therefore that there is no necessity
of circulating this Bill for eliciting public opinion. No public opinion can be more
weighty then the will of all these Members of this Parliamet which represents the
entire community.

Having said so much | need not indulge in a long controversy. | for one would
like to say that Article 14, in accordance with which the Patna High Court declared
this Act void be also amended. The hon. Shri Syama Prasdad Mookerjee suggested
this Bill should have been delayed pending the Supreme Court’s decision. I may tell
you what the hon. Judge of the Patna High Court had remarked in this regard. He said
he did not quite understand why Article 14 was incorporated in the Constitution. Now
that the Supreme Court has interpreted Article 14 in that way, he added, that he was
compelled to declare that measure void. Besides he has also written that all the State
legislatures are empowered to abolish zamindari and pay as much compensation as
they like. | just read it out:

“I must confess that I have found it difficult to understand and have been
unable to discover why article 14 was inserted in the Constitution. So far as | am
aware there was in 1950 no class of persons anywhere in India who were subjected to
such discrimination before the law as in 1867 the victorious Northern States
apprehended the Negro Population of the Southern States might be subjected to.
Avrticle 14 occurs at the beginning Article 14 occurs at the beginning of a series of five
articles which appear under the heading Right to Equality and having regard to the
succeeding articles, | should have been disposed myself to think that what the makers
of the Constitution had in mind were potential evils of the kind which the American
people aimed at when they adopted the fourteenth amendment. There are a number of
articles in the Constitution which rather express the ideals of the makers than aim at
existing evils or evils which are likely to arise. The Supreme Court has however given

to the article the extended interpretation which has been put on the fourteenth
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amendment in modern times in America. | am bound by that decision and | am
constrained to hold that the impugned Act is unconstitutional as it transgresses article
14”.

Still is it necessary to wait for the Supreme Court’s decision? Moreover, in
view of the fact that the Constituent Assembly had clearly expressed its view that this
issue of zamindars would not be allowed to be referred to the Supreme Court, there
appears to be no reason why we should allow the Supreme Court to deliver its
judgment on this issue. | do not understand how the Supreme Court will decide the
issue relating to the various States and what will be the ultimate effects of its
judgment. It will also make us wait for a considerably long period.

Apart from this there is one more consideration. This House as well as other
State Legislative Assemblies are the representative bodies of the people and represent
the public opinion. Do we want ten or say any number of judges howsoever wise they
may be to stand in judgment over this sovereign will? Pandit Nehru’s views in this
regard are quite clear. While in this regard are quite clear. While moving this measure
last year, he had remarked:

“It has been not today’s policy but the old policy of the National Congress laid
down years ago that the Zamindari institution in India that is the big estate system
must be abolished. So far as we are concerned. We who are connected with the
Congress shall give effect to that pledge naturally completely one hnundred percent
and no legal subtlety and no change is going to come in our way. That is quite celar.
We will honour our pledges within limits no judge and no Supreme Court can make
itself a third chamber. No Supreme Court and no judiciary can stand in judgment over
the sovereign will of Parliament representing the will of the entire community”.

It is a clear fact. After all who has created a judge or a judiciary? In America
you might have read, President Roosevelt had removed many able judges and
appointed in their places those chosen by himself. We do not want to do likewise and
that is why we seek to amend the Constitution. This method is very natural and is the
same that was adopted by the Constituent Assembly.

Pandit Krishna Chandra Sharma: This is a very important Bill which deals with

amending the Fundamental Rights. | want to disabuse the mind of the hon. Member



171

who made so much of the Fundamental Rights. It is one thing to have formal
recognition of the Fundamental Rights either in the Constitution or in any set of laws
but it is quite another thing to have them effectively recognized in the day to day life
of people. No Constitution nor law can give any rights if public opinion is not willing
and ready to uphold them. The law of a country can only come into force in
accordance with the social economic and politieal conditions of the community, the
intellectual capacity of its people and their moral receptivity. Do you think that a
degraded and down-trodden people will ever be willing to uphold the zamindari
system? I am sorry my hon. friend is not here. He talked of the sand’s heat being
greater than the heat of the sun. The sun has been reduced to sand. For hundreds of
years you have been reaping where you had not sown.You have degraded the people,
you have trampled upon them the people who labored for you and still you say that
you want light form the sun. Where is that damned sun? Where does it exist? You
want the man who labours for you to remain silent for ever. That is an impossibility. |
want to disabuse the mind of hon. Members of the impression that because certain
reights are given in the Constitution or any set of laws therefore they are sacrosanct
and therefore you can effectively count upon them. That is not the way of the world.
The people are greater than any set of laws or anything in the Constitution.

I now come to the freedom of speech and the freedom of the Press. My friend
Mr. Deshbandhu Gupta made much of it but | make bold to say that | am ashamed of
the Press. Thousands of people have been murdered on account of the false reports
published in the Press regarding Hiundu-Muslim riots. What do their Press do? | know
of an istance in the Hindu-Muslim riot days of 1947 when not a single man died but
one Delhi daily published that 50 Hindus were killed and the following day a village
was attacked and 30 Muslims were killed. Who is responsible for these 30 lives? What
are their correspondents doing? What do they pay to their correspondents? They
remain in the city and concoct news and things are published which affect the lives
and liberty of the people. My friend Mr. Deshbandhu Gupta had the cheek to say that
the Press is good. | say that there is no Press at all. The blackmarketer deals in goods
which affect the convenience and comforts of the people. The Press today deals with

the very lives of the people and with the very liberties of the people not knowing what
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they are doing. It is easy to refer to the freedom of the Press, but | am constrained to
say, and it is my painful task, that Press has not done the job.

Mr. Chairman: May | know whether the hon. Member is making a generalization in
this regard?

Pandit Krishna Chandra Sharma: There are noble exceptions | am coming to the
freedom of the Press.

So much about the much-applauded ways of the good Press in India. But may |
say that even in U.S.A. which is said to be the heaven of liberty and freedom of the
Press about which so much is being said that it is a land of the free, may | say even in
that country the freedom of the Press is not unrestricted? There are two kinds of
restraints: the freedom of the Press is restricted to every great extent in time of
emergency, but even normally it is restricted in so far as it involves slander indecency
Incitement to insurrection and similar offences against public welfare. And there have
been in the last decade several attempts to restrict the power of the Press and the
freedom of speech. Many Acts have been passed which curtail the liberty of the Press
and freedom of speech. They are: the sedition Act of 1798.The Espionage Act of
1917. The Aliens Registration Act of 1940 and the sections of emergency legislation
1941. Then again the freedom of the Press and freedom of speech are subject to police
powers. What are these police powers? They are the inherent power of every State to
Presecribe regulations to promote the health peace, Morals education and good order
of the people.All these police powers are above the fundamental rights. And what the
State says comes under police powers the court will not adjudge a law as invalid
because it infringes some Fundamental Rights. These are the restrictions observed
even in U.S.A. with regard to the freedom of of speech and freedom of the Press.

Let me come to the case of Switzerland. Freedom of speech in that country is
guaranteed under article 55 of their Constitution. The right of freedom of speech is
limited by the good of the people as a whole so there too it is not unrestricted and
absolute right. It is said that Switzerland is the happiest democracy in the world but
that happiest democracy of the world does not give unlimited and unrestricted right of

speech or freedom of the Press.
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With regard to Germany, article 118 of the Weimar constitution limits the
freedom of speech by the general laws and therefore there is no absolute right. The
right of expression and the freedom of the Press in Germany is to be enjoyed within
the limitations of the general laws of the land which means the laws passed and
enacted by the legislature of the land.

Section 46 of the Irish Constitution says:

“The State guarantees liberty of the exercise of the following rights subject to
public order and morality: the right of the citizen to express freely their conviction and
opinions”.

But that is subject to public order and morality and subject to general laws.

So, | submit that there is nowhere in the world as my hon. friend fsupposes
such a thing as absolute right to the freedom of speech to say what one likes or
absolute right to the Press to print anything it likes.

The amendment as the Prime Minister said, deals with three things: friendly
relation with foreign countries, public order and incitement to an offence. So far as
friendly relations with foreign countries are concerned we have got article 51 on
Directive Principles. Article 51 says:

“The State shall endeavor to—

(a) Promote international peace and security;

(b) Maintain just and honourable relations between nations.”

These Directive Principles are like the general instructions formerly issued by the
Governor-General and were meant to guide the policy of Government. They are not
justiciable rights. But it is difficult to hold that any State will try to act in
contravention to these rights.

Shr T.T. Krishnamachari (Madras): There seems to be no member of Government
listening to the hon. member.

Mr. Chairman: There is the hon. Mr. Thirumala Rao.

The Deputy Minister of Food and Agriculture (Shri Thirumala Rao): | have given
one of my ears to my hon. friend’s speech.

Pandit Krishna Chapdra Sharma: Then Dr. Syama Prasad Mookerji said that he

has a right to say that partition should be annulled. He should have known the course
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of events in Korea. How could any citizen of India stand up and say he wants to wage
a war against a neighbouring country? No law can permit it; no Government can
permit it. It is to open a chapter of terrorism of miseries of grieveances of wrongs
towards people. It is easy to claim the right to make propaganda for the annulment of
partition of the country, you accept the partition of the country. It is not now given to
you to undo something on which the Constitution is based... The Constitution is based
on the old India being partitioned. So to rise in revolt against Pakistan is to rise in
revolt against the Constitution itself. Canada is different from the United States. Can
any citizen in the U.S.A. stand up and say | want to run over the land of Canada and
annex it to the U.S.A.? Such a thing is impossible. So friendly relations with foreign
powers are necessary to safeguard the directive even in article 51. Similar provisions
regarding public order are contained in the Constitution of U.S.A. and other countries
and nothing new is contained in this amendment. Incitement to offence here the
offence means against the Constitution itself—if it is in accordance with the
Findamental Right or permissible under the Constitution the act does not become an
offence. It becomes an exercise of a right and not an offence. Therefore it becomes
and offence because it is an act in contravention of the Constitution. It is therefore not
a novel thing to claim power to punish an offence for it is a contravention of the
Constitution itself.
Now | come Madam, to property.

Mr. Chairman: May | sugest that some time is lost when the hon. Members address
the Chair as Sir and then correct it into ‘Madam’? I am perfectly willing to be called
‘Sir’ so that no time need be lost.

Pandit Krishna Chandra Sharma: I will take care to call ‘Madam”. Well, Madam, |
beg to submit with regard to the property question that there is a misconception about
this property business. My friend Mr. Hussain Imam thinks that it is such a sacred
thing that it is not to be lightly dealt with. But | would respectfully submit that there
are two different thing—acquisition of property and the distribution of wealth. When
you create wealth you are limited by circumstances, that is it is limited by your
personal capacity to work, mental equipment, the situation as it is and so on. But when

once property is created it becomes a matter for social institution. Once it is there you



175

can distribute it as you like. Therefore, property having been created it comes in the
hands of the society to be treated as the society likes. That is the fundamental thing
(Interruption). You cannot say No to it. Therefore there is nothing so sacred about it
that it cannot be touched.

Regarding land | would like to inform my friend that ever since the time of
Plato to Karl Marx this question has been taxing the brains of the great thinkers and
most of them have come to the conclusion that the sooner land is taken out of the
private ownership the better it would be for the people.
Shri Hussain Imam: All lands; all rights of property.
Pandit Krishna Chandra Sharma: The other property a man creates. Land you have
not created. And you have no right to reap where you have not sown. It is a simple
proposition. Who is a thief? A thief takes away a thing which he has not laboured to
create. You reap where you have not sown. How are you better than a thief?
Shri Hussain Imam: What about the Government which wants to expropriate it?
Pandit Krishna Chandra Sarma: You have not created it but you want the benefit
from it. Also from the latter half of the Nineteenth century from John Stuart Mill to
Gassen and Walras and many other thinkers there have been devices to make the
proprietary rights in land unprofitable. The Henry George problem is a single tax that
is a tax should be levied on land alone, that the ownership of the land or possession of
the land should become unprofitable. Therefore there have been devices and all
through the history of economic thought there have been attemts that this problem of
land should be solved. The meaning of the expression that this problem of land should
be solved is that the land form private ownership must pass to social ownership
Having come so far, it does not lie in my hon. friend’s mouth to say: We are deprived
of the sacred right.
Shri Hussain Imam: | never said that.
Pandit Krishna Chandra Sharma: What is the sanctity in a right which the people
do not want you to possess? You must inderstand your very life your property, your
social existence depends upon the will of the people. If the people do not like you to

exist you cannot exist No military no police would allow you the full lease of life if
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the people are not willing to give you that. Do you want the people should run into
desperation? They would make your life impossible.

Having said about the land reform | come to amendments to article 31.
Mr. Chairman: | thought we have agreed to the time-limit of 15 minutes and |
expected form the hon. Member a great spirit of accommodation with regard to the
other hon. Members.
Pandit Krishna Chandra Sharma: With regard to article 31A | beg to submit that
there is nothing novel in this. Even in the U.S.A. the position is that the land property
will not be taken for public purposes without just compensation. But nowhere in the
long history of the Supreme Court judgments it has been decided what is just
compensation and what is public purpose.Both these expressions are vague and
ambiguous. They have devised a method by which when the land is taken by the
U.S.A. Government the parties and the Government representatives agree with
reagard to the amount of compensation and if they do not agree the question comes to
the departmental tribunal but it seldom goes to a law court. So the position remains
that the departmental tribunal is the final authority to decide with regard to public
purpose and just compensation. In other countries all rights to property are subject to
general laws that is the general good of the people and they in turn mean the laws
passed by the legislature of the country. So far as article 31A is concerned there is
nothing new there is nothing strange. It has always been in existence in other countries
and the provisions have been working well. Therefore my hon. friend cannot say that
he is being unjustly treated when all the world and all the people outside this country
have been so treated and they think that they have been well treated.

So far as article 31B is concerned | agree with my hon. friend. Pandit Takur
Das Bhargava that copies of the Bills should be supplied to members so that they may
carefully study them and be able to offer sound views on them.
Mr. Chairman: | would like to call upon such a Member who can finish his speech
precisely at 7. P. M.
Shri Hussain Imam: May | say that | never advocated against the abolition | only
wanted the U.P. plan to apply to Bihar.
Ch. Ranbir Singh (Punjab): Conditions may be different.
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Shri Hussain Imam: or | want the Bihar plan for U.P. Let us have a uniform plan.
Shri Kala Venkatarao: You have left out Madras.

Shri Shankaraiya (Mysore): | rise to congratulate the Leader for the bold step he has
taken in sponsoring this Bill against such such severe attacks. He has taken a bold step
indeed in order to eradicate the social evils and inequalities that are existing and which
have been causing so much of disturbance in this country for a very long time. It is
really a bold step. The vested interests are doing their level best to see that these
measures are not pushed through and that their interests are perpetuated and
safeguarded and they are allowed to run in their own manner as long as possible | am
in agreement with the other amendments proposed in the Bill and support it. Within
the limited time at my disposal | would like to confine myself to the amendment to
article 15 (3).

The Prime Minister in his speech has given an account of the conditions
prevailing in the country. Particularly in South India and he has been fully aware of
the serious consequences that would arise if things are not settled in proper time.
Being aware of those consequences he has proposed this amendment to article 15 (3)
by providing that equal opportunites be given to the minority communites. Especially
the backward communities or the backward classes so to say for economic and
educational advancement. But the only point that | wish to bring to the notice of the
House is that this amendment will not serve the purpose we have in view. If it is not
specifically laid down. In view of the decision of the Supreme Court on the communal
G.O. of the Madras Government under article 29 (2) no restrictions could be placed
with regard to admission to colleges on grounds of community, caste or religion. This
has led to a good deal of upheaval and a sort of agitation in the minds not only of the
eldely people but even of the younger generation particularly the student community.
In order to prevent this | would request the hon. Prime Minister to seriously consider
this matter and see that the proposals that are laid down are fully effective Even if the
proposed amendments are carried the proposed amendments are carried the purpose
will not be served. It is a legal question. | would like to explain it. The proposed

amendment is of a general nature. It runs like this.
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“For the educational economic or social advancement of any backward class of
citizens”

This is a general clause. No doubt it gives facilities to them. But this general
clause will be qualified to the extent that article 29 (2) stands there. So long as the
general provision is there it will be interpreted subsequently that any State
Government or the Central Government may provide all facilities for their
advancement in the educational and economic field, but it will be qualified to the
extent that article 29 (2) is not altered or modified.When a specific article is there.
Like article 29(2), it will have precedence and it must he enforced Even though there
is a general clause that general provision is subject to article 29 (2), so long as Article
29(2) is there no Government can try to act or pass any order or devise any means
whereby the difficulty that has now arisen on account of the decision of the Supreme
Court could be obviated. The purpose in view in the Bill will not be achieved if article
29 (2) were to remain operative and it will be very difficult for the backward classes to
get educational facilities. If they are deprived of these facilities and if they do not get
admission into the colleges, what will be the consequence? | would like to bring this
to the notice of the House. If they do not succeed in getting admission into these
institutions, especially the technical colleges and institutions then the very purpose of
giving them these facilities would be defeated. Also article 16 (4) which provides for
equal opportunity for appointments will also be a dead letter. At the time of
appointment there will be a dearth of candidates from among the backward classes
and hardly anyone among them can be appointed. So | submit equal opportunities
should be given to the backward classes to get into the colleges and this can be
effected by inserting a provision even in the present Bill to the following effect,
namely that notwithstanding any other article in the Constitution and notwithstanding
article 29 (2) equal opportunities should be given. If the present measure is qualified
in some such manner as | have just suggested that will serve the purpose and enable
the backward class students to get access into these institutions. Otherwise it will be
open to the High Court to again say that so long as article 29 (2) is there this general
clause 15(3) will not help in the matter. This will not solve the proble and as | said

article 16 (4) will remain a dead letter.
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Another effect will be this. We are now in the country which has yet to make advance
in the economic and industrial fields. Progress of the country in these fields will
depend to a very great extent on the extent of training we give to our people in
technical fields and on the extent of their technical knowledge. If the people of
backward classes are denied access to the technical colleges and are deprived of the
opportunity of getting this technical knowledge, the backward communities will be
entirely dependent on others and will be at their mercy. So greater opportunities
should be given to them.

| would like to bring to the notice of the hon. Prime Minister that the matter is
not so simple as it may appear and that it is deeply agitating the minds of the people
especially in the southern part of the country. Even though the Congress may not carry
on any communal propaganda there are people who try to take advantage of the
present situation and who want to exploit it. Therefore it is highly desirable that this
question should be tackled properly and the country is not driven into communal
feelings and rancor if | may say so. This possible danger should be guarded against.

| would like to bring to the notice of the hon. Prime Minister that these
communal feelings have already entered the portals of the universities not only among
the students, but even among the professors, teachers and others. It is high time that
we do something to prevent this sort of thing. Because if the mind of the younger
generation is poisoned on account of this the country will be lost and the potential
danger to the country will be far greater .It is not only the Madras Government that is
concerned with this but the whole of South India—the States of Mysore, Travancore-
Cochin and even Bombay are all affected by this. I will not be wrong if | say that this
feeling is being spread and propaganda is being carried on in Northern India too. So |
would request, that this enabling provision should be included in the Bill if any relief
is to be given and that it shall be duly effective. | would request the Select Committee
to bear this in mind, the serious consequences that will follow and hence bestow their
best attention to the matter.

With regard to the conditions, | do not want to beg the question again as it
would lead to all sorts of undesirable results. Therefore it is for the good of the

country that such things are being tackled. I would like to dispel a feeling that has
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been prevalent and that is this; it is not a communal question but it is a question of
distinction or inequality that has been existing in the different classes in South India. It
is only those who are interested in it that are giving it a communal colour in order to
retain their vested interests and rights. Whatever may be the circumstances that have
led to the present position, | would request that we should not allow it to be exploited
by anybody in the country but it should be prevented and the larger interests of the
country should be looked into and fuller opportunities should be given to all classes
and communities. There is a question as to who are the backward classes. With regard
to that there is article 340 and the President has got power to appoint a commission
and the terms of reference of that commission could include all the details. It may be
immediately appointed and it can ascertain the opinion of the people find out the
social conditions and report. This commission’s report need not be final for all times.
It can be reviewed periodically and these backward communities could be reclassified
off and on as and when circumstances require by taking into consideration the
progress and the development they have made and | would request that this article can
be easily availed of. This is not of very serious consequence but it would lead to the
greatest harmony in the country. Therefore | would request the Prime Minister to
consider this matter and see that article 29 (2) is not exploited again and the present
amendment even though introduced will not be carried to the Supreme Court for
interpreting again. If at all we are legislating, let us be definite on the point and see
that all reliefs are given. With this request, | support this Bill.

Mr. Chairman: Before | adjourn the House, | would like to inform the hon. Members
that the debate on this motion will conclude by 12-15 p.m. tomorrow and the hon.

Prime Minister will reply at 12-15 p.m.

The House then adjourned till Half Past Eight of the clock on Friday, the
18" May, 1951.
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Parliament of India

Friday, 18" May, 1951

The House met at Half Past Eight of the Clock

[Mr. Speaker in the Chair]
Questions and Answers

(See Part -1)

Shri S.C. Samanta (West Bengal): Sir, | want to ask something.
Mr. Speaker: But the Question Hour is over, | said. He cannot put any question now.
Unless it is some point that he want to raise.
Shri S. C. Samanta: Sir, | have a complaint regarding my question No. 4259. This
guestion has been taken up by the hon. Minister of Food and Agriculture. But when |
submitted this question it was actually addressed to the hon. Minister in charge of
Natural Resources and Scientific Research and Scientific Research and it was to have
been answered on the 12" of this month. | was informed that it would be answered on
the 18™. But to-day to my surprise | find that it is not answered by the Minister in
charge of Natural Resources and Scientific Research but by the Minister in charge of
Natural Resources and Scientific Research but by the Minister of food and Agriculture
who has said that the information is being collected or something to that effect. If the
question had been left with the Minister of Natural Resources and Scientific Research,
| probably would have got an answer by this time.

Mr. Speaker: | shall of course enquire into this matter. I may however say that

the Minister to whom a question is addressed may not necessarily be the Minister in
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charge of the Department which has the information on a particular matter. Anyway as

| said I will enquire into this matter.

PAPER LAID ON THE TABLE

Report on the Fifth Session of Transport and Communications Commission

The Minister of States Transport and Railways (Sri Gopalaswami): | beg to lay
on the Table a copy of the Report by the India’s representative on the Fifth session of
the Transport and Communication Commission held at New York in March 1951.
[Placed in Library See No. P-170/51]

SEA CUSTOMS AND THE CENTRAL EXCISES AND SALT
(AMENDMENT) BILL
The Minister of State for Finance (Shri Tyagi): | beg to move for leave to introduce
a Bill further to amend the Sea Customs Act. 1878 and the Central Excises and Salt
Act.1944.”
Mr. Speaker: The question is : “That leave be granted to introduce a bill further to
amend the Sea Customs Act, 1878 and the Central Excises and Salt Act, 1944”.

The motion was adopted.
Shri Tyagi: | introduce the Bill.

CONSTITUTION (FIRST AMENDMENT) BILL - contd.

Mr. Speaker: The House will now proceed with the further consideration of the
motion to refer the Constitution (First Amendment) Bill to a Select Committee.

| understand that the House has agreed to a time-table arrangement and the
usual time-limit of....

Shri Sarangdhar Das (Orissa): No. not all Sir.
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Mr. Speaker: The sense of the House was taken. Probably the hon. Member might
have been absent.

Shri Sarangdhar Das: | was not absent Sir. | protested and it is on record.

Mr. Speaker: Well then it shows that he was present and had protested. The sense of
the House has been taken. It is not possible to allow each hon. Member to have the
fullest length for his speech, unless we are prepared to sit all through the year.

Shri Sarangdhar Das: But | have not even had a chance to speak.

Mr. Speaker: Of course he will get his chance.

Well as | was saying time-limits have to be put in two directions. One is the
time-limit of 15 minutes for each speech except of course for the hon. Ministers
concerned. That is limit number one. The second is that | propose to call upon the hon.
the Leader of the House at 12-15 p.m. to reply to the debate. It is just to refresh the
memory of hon. Members that | am announcing this.

Shri Kamath (Madhya Pradesh): Cannot the Prime Minister’s reply be out of till to-
morrow?

Mr. Speaker: | do not think we should go on like that.

Shri Sidhva (Madhya Pradesh): The Leader of the House stated that the remaining
Delimitation of Constituencies Orders will be placed on the table of the House to-day.
But | do not find them as an item on to-day’s agenda. When are they likely to be
placed on the table of the House?

Mr. Speaker: He said if it is possible they will be placed. After all he is equally
anxious to place them before the House as the hon. Member and nobody wants to sit
longer than is absolute necessary.

Shri Sidhva: But he stated that ...

Mr. Speaker: May be he said so in anticipation. We need not waste any more time it
making such enquiries.

The Minister of Law (Dr. Ambedkar): In the course of the debate yesterday. My
friend Pandit Hirday Nath Kunzru said that Government had done great injustice to
the House by not explaining the necessity and the purposes of the various clauses in
this Bill. And that someone on the side of Government—and he referred particularly

to me—should have got up to discharge that duty to the House. | do not know that any
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member of the House will believe that a person of the intelligence of my hon. friend
Pandit Hirday Nath Kunzru is on who requires an explanation of this Bill. My friend
Dr. Syama Prasad Mookerjee evidently did not require any explanation of the Bill. As
soon as the Prime Minister finished he stood up and opened his fire. And | do not
think that my friend Pandit Kunzru is less intelligent than my friend Dr. Mookerjee.
However a Pandit Kunzru expressed the wish on many members of this House, |
thought it incumbent on my part to intervene in this debate and to clarify the position
so as to dispel the two arguments which had been used in the course of the debate.
That there was no necessity for the amendment of the Constitution and secondly that
government could wait and give the country and the public larger and longer time and
should not rush through this measure. In the observations that propose to make. | will
take the bill clause by clause. And try to explain the necessity for making the changes
which the Bill proposes to make.

I will begin with clause 2 of the Bill, clause 2 of the Bill proposes to amend
article 15. The necessity for the amendment of article 15 has arisen on account of the
judgments recently de- livered by the Supreme Court in two cases which came up
before them from the Madras State. One case was Madras us. Shrimati Champaka
Dorairajan and the other was Venktaraman us the State of Madras. It the case of
Venkataraman the article involved was article 16 clause (4) and in the case of Shrimati
Champaka the article involved was article 21 clause (2) In the one case the question
involved was the reservation for backward classes in public service and in the other
case the question it evolved was the reservation for backward classes in educational
institutions. The question turned upon what is known in the Madras Presidency and
elsewhere as the Communal G.O. The argument on which the Communal G.O. of the
Madras Government was declared to be void and invalid was this. It was said by the
Supreme Court that article 29, clause (2), did not have a saving clause like Clause (4)
attached to article 16. As this House will remember under Clause (4) of articlel6 a
special provision is made that article 16 shall not stand in the way of the Government
making a suitable provision for the representation of backward classes in the services.
Such a provision of course is not to be found in article 29. With regard to article 16

clauses (4) the Supreme Court came to the Conclusion that it involved discrimination
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on the ground of caste and therefore it was invalid. | have carefully studied both these
judgments of the Supreme Court and with all respect to the judges of the Supreme
Court | cannot help saying that I find this judgment to be utterly unsatisfactory.
Shri Naziruddin Ahmad (West Bengal): Sir on a point of order. Is it in order for any
Member to express disrespect to the highest judiciary in the land? It is the custom in
Parliament not to speak disparagingly about the courts.
Dr. Ambedkar: There is no disparagement of the learned judges at All.
Mr. Speaker: | myself felt that the word should not have been used but | think what
the hon. Law Minister meant was that the judgment was unsatisfactory from the point
of view of what the Government proposed to do.
Dr. Ambedkar: The judgment does not appear to be in consonance with the articles
of the Constitution. That is my point.
Mr. Speaker: | am afraid the hon. Minister will not be in order to pass any such
strictures on any judgement expressed by the Supreme Court.
Dr. Ambedkar: | am very sorry.
Mr. Speaker: | was thinking whether what he expressed was not capable of a
different interpretation viz, that the judgment was unsatisfactory from the point of
view of what the Government proposed to do.
The Minister of Home Affairs (Shri Rajagopalachari): Will the hon. Speaker
forgive my intervention? | think really what the hon. Law Minister meant is that a
doubt has arisen on account of the judgment.
Mr. Speaker: Let us now proceed.
Dr. Ambedkar: My view is that in article 29 clause (2) the most important word is
only No distinction shall be made on the ground only of race religion or sex. The word
only is very important. It does not exclude any distinction being made on grounds
other than those mentioned in this article and | respectfully submit that the word only
did not receive the same consideration which it ought to have received.

Then with regard to article 16, clause (4), my sub-mission is this that it is really
impossible to make any reservation which would not result in excluding somebody
who has a caste. | think it has to be borne in mind and it is one of the fundamental

principles which I believe is stated in Mulla’s last edition on the very first page that
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there is no Hindu who has not a caste. Every Hindu has a caste, he is either a Brahmin
or a Mahratta or a Kundby or a Kumbhar or a carpenter. There is no Hindu—that is
the fundamental proposition—who has not a caste. Consequently if you make a
reservation, in favour of what are called backward classes which is nothing else but a
collection of certain castes, those who are excluded are persons who belong to certain
castes. Therefore in the circumstances of this country it is impossible to avoid
reservation without excluding some people who have got a caste. On these points | do
not think personally that the judgment is a very satisfactory judgment. In this
connection | would like to state notwithstanding what the House and some Members
are saying that | have often in the course of my practice told the presiding judge in
very emphatic terms that | am bound to obey his judgment but | am not bound to
respect it. That is the liberty which every lawyer enjoys in telling the judge that his
judgment is wrong and | am not prepared to give up that liberty. | have always told the
judges before whom | practiced that is my view of the matter. Now the point has to be
borne in mind that in article 46 of the Directive Principles an obligation has been laid
upon the Government to do everything possible in order to promote the welfare and
the interest of what are called the weaker sections of the public by which | understand
to mean the backward classes or such other classes who are for the moment not able to
stand on their legs—the scheduled castes and the scheduled tribes. It is therefore
incumbent not merely on the Government but upon this Parliament to do everything in
its hands to see that article 46 is fulfilled and if that fulfillment is to come. | cannot see
how one can escape an amendment so as to prevent article 29, clause (2) and article 16
clause (4) being interpreted in the way in which it has been interpreted an being made
to block the advancement of the people who are spoken of as the weaker class. That is
the necessity for amending article 15.

| now come to the provisions of article 19, an article which gave rise to great
excitement among the Members of the House. 1 first propose to take clause (3) (1) (2)
of the Bill which amends the original clause (2) of article 19. As Members will see
this sub clause proposes to add three new heads.

1. Relations with foreign States.
2. Public Order,
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3. Incitement to offence.

A question was asked as to what was the necessity for introducing three new
heads. The necessity has arisen out of certain judgments which have been delivered by
the Supreme Court as well as by the Provincial High Courts. | would like to refer in
this connection to the judgments of the Supreme Court in Ramesh Thapar’s case and
in Brij Bushan’s case. These are the two judgments of the Supreme Court. Then I
come to the judgments of the State High Courts.

The following judgments of the Punjab High Court may be taken into
consideration.

1. Master Tara Singh’s case.

2. Amarnath Bali versus the State of Punjab.

There are two judgments of the Patna and Madras High Courts.

1. Shilabala Devi versus the Chief Secretary of Bihar.

2. Bynes versus the State of Madras.

In Ramesh Thappar’s case what was involved was the validity of the Madras
Maintenance of Public Order, 1949. Brij Bhushans’ case involved the validity of the
East Punjab Public Safety Act, 1949. Master Tara Singh case involved the validity of
sections 124A and 153A of the Indian Penal Code. Amarnath Balis case involved the
validity of section 4 of the Indian Press (Emergency powers) Act of 1931. Shilabala
Devi’s case also involved the validity of section 4 of the Press Act and the same was
involved in the case of Bynes versus Madras State.

All these case have resulted in the decision that they are void laws, that is to
say in view of the provisions contained in clause (2) of article 19, the courts have held
that all these Acts, however valid they might have been before the Constitution came
into existence are bad laws now, because they are inconsistent with the Fundamental
Rights.

What | want to ask the House to consider is what is the effect of these decisions
of the Supreme Court and the various High Courts in the States? In order to give the
House a very clear idea | can read many of the sections of the Acts which have been

declared to be null and void but in view of the shortness of time | would content
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myself by reference to the Press Act section 4 which has been called in question. This
IS what section 4 of the Press Act says:

“Whenever it appears to the Provincial Government that any Printing press in
respect of which any security has been ordered to be deposited under section 3 is used
for the purpose of printing or publishing any newspaper, book or other document
containing any words signs or visible representations which— | want the House to
mark these clauses carefully—

“(a) incite to or encourage or tend to incite to or to encourage, the commission
of any offence of murder or any cognizable offence involving violence or.

(b). directly or indirectly express approval or admiration of any such offence or
of any person real or fictitious. Who has committed or is alleged or represented to
have committed any such offence.

Or which tend directly or indirectly

(c) to seduce any officer, soldier, etc...”

The important point to which | wish to draw the attention of the House is (a)
“incite to or encourage or tend to incite to or to encourage the commission of any
offence of murder or any cognizable offence involving violence.” It means that under
the decisions of the Provincial High Courts to which | had referred it is now open to
anybody to incite, encourage tend to incite or encourage the commission of any
offence of murder or any cognizable offence involving violence.

The one question that | would like the House to consider is this. Is it a
satisfactory position that any person should now be free to incite or encourage the
commission of offences of murder or any cognizable offence involving violence? |
want the House to consider this matter dispassionately. Is it a desirable state of affairs
(Several Hon. Members: No no.) that our Constitution should leave us in this
desperate position that we could not control the right of free speech which has been
granted by clause (1) of article 19 and it should be so unlimited that any person should
be free to preach murder or the commission of any cognizable offence. | have tried to
put the matter in a nutshell. That is the position.

The same thing has now occurred with regard to the public safety laws or the

laws made by the various states for the maintenance of public order, because they also
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have been held by the Supreme Court to be not open to any limitation by virtue of the
Constitution. The Supreme Court has made a distinction between the security of the
State and the maintenance of public order. They say that it may be open for Parliament
to make a law for the security of the State but it is not open to Parliament to make a
law for the maintenance of public order. There again | wish the House to consider the
matter seriously. Is the House prepared to allow the right of freedom of speech and
expression to be so untrammeled to so unfettered that any man can say anything and
go scot-free although such speech creates public disorder? If the judgments of the
Supreme Court and the High Court’s stand as they are then the only consequence that
follows is that we shall never be able to make a law which would restrict the freedom
of speech in the interests of public order and that we shall never be able to make a law
which would put a restraint upon incitement to violence. | want my friend Dr.
Mookerjee who—as coming events cast their shadow—played the part of a Leader of
the Opposition, whose business undoubtedly, from a party point of view is to oppose
everything to consider whether the void created in our legislation by the decisions of
the Supreme Court and the Provincial High Courts should be allowed to remain in the
name freedom of speech. That is the simple question. | am sure in my mind that if my
friend Dr. Mookerjee were to study the different decisions of the Supreme Court and
the Provincial High Courts in the light of the observations | have made he will beyond
guestion come to the conclusion that this is a situation which must be remedied and
cannot be allowed to go on.
Pandit Thakur Das Bhargava (Punjab): He wants detention laws to be used for the
purpose.
Dr. Ambedkar: Detention laws are something quite different. That is in a nutshell
(Shri Kamath: What a poor nut!) the case for amending article 19 of the Constitution.
It is next important to consider why the Supreme Court and the various State
High Courts have come to this conclusion. Why is it that they say that Parliament has
no right to make a law in the interests of public order or in the interests of preventing
incitement to offences? That is a very important question and it is a question about
which | am personally considerably disturbed. For this purpose | must refer briefly to

the rules of construction which have been adopted by the Supreme Court as well as by
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the various State High Courts, but before | go to that | would like to refer very briefly
to the rules of construction which have been adopted by the Supreme Court of the
United States—and | think it is very relevant because the House will remember that if
there is any Constitution in the world of a country of any importance which contains
Fundamental Rights it is the Constitution of the United States and those of us who
were entrusted with the task of framing our own Constitution had incessantly to refer
to the Constitution of the United States in framing our own Fundamental Rights.
There are many Members, | know who are familiar with the Constitution of the United
States. How does the Constitution of the United States read? | think hon. Members
will realize that apparently there is one difference between the Constitution of India
and the Constitution of the United States so far as the Fundamental Right are
concerned. The Fundamental Rights in the Constitution of the United States are stated
in an absolute form the Constitution does not lay down any limitation on the
Fundamental Rights set out in the Constitution. Our Constitution, on the other hand
not only lays down the Fundamental Rights but it also enumerates the limitations on
the Fundamental Rights and yet what is the result? It is an important question to
consider. The result is this that the Fundamental Rights in the United States although
in the text of the Constitution they appear as absolute so far as judicial interpretations
are concerned they are riddled with the limitations of one sort or another. Nobody can
in the United States claim that his Fundamental Rights are absolute and that the
Congress has no power to limit them or to regulate them. In our country | find that we
are in the midst of a paradox: we have Fundamental Rights, we have limitations
imposed upon them and yet the Supreme Court and the High Court say “You shall not
have any further limitations upon the Fundamental Rights”.

Now comes the question: how does this result come to be? And here | come to
the canons of interpretation which have been adopted in the United States and by the
Supreme Court and High Courts in our country. As hon. Members who are familiar
with the growth of the Constitution of the United States will know, although the
Constitution of the United States is a bundle of bare bones, the United States Supreme
Court has clothed it with flesh and muscle so that it has got the firmness of body and

agility which a human being requires. How has this happened? This has happened
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because the U.S. Supreme court, although it was the first court in the world which was
called upon to reconcile the Fundamental Rights of the citizen with the interests of the
State, after a great deal of pioneering work came upon two fixed principles of the
constitution. One is that every State possesses what is called in the United States
“police power” a doctrine which means that the State has a right to protect itself
whether the Constitution gives such a right expressly or not. The “police power” is an
inherent thing just as our Courts have inherent powers, in certain circumstances to do
justice. It is as a result of this doctrine of “police power” that the United States
Supreme Court has been able to evolve certain limitations upon the Fundamental
Rights of the United States citizens. The second doctrine which the United States
Supreme Court developed and which it applied for purposes of interpreting the
Constitution is known as the doctrine of “implied powers”. According to the decisions
of the Supreme Court if any particular authority has been given a certain power then it
must be presumed that it has got other powers to fulfill that power and if those powers
are not given expressly then the Supreme Court of the United States is prepared to
presume that they are implied in the Constitution.

Now, what is the attitude which the Supreme Court has taken in this country in
interpreting our Constitution? The Supreme Court has said that they will not recognize
the doctrine of the “police power” which is prevalent in the United States. I do not
wish to take the time of the House in reading the judgments of the Supreme Court but
those who are interested in it may find this matter dealt with in the case known as
Chiranjit Lal Chowdhuri versus the Union of India otherwise known as the Sholapur
Mills case. You find the judgment of Mr. Justice Mukherjea expressly rejecting this
doctrine which in text of the judgment has occured on page 15. They say they will not
apply this doctrine. The reason why the Judges of the Supreme Court do not propose
to adopt the doctrine of “police power” is this, so far as I am able to understand. That
the Constitution has enumerated specially the heads in clause (2) under which
Parliament can lay restriction on the Fundamental Right as to the freedom of speech
and expression, and that as Parliament has expressly laid down the heads under which
these limitations should exist, they them- selves now will not add to any of the heads

which are mentioned in clause (2). That is in sum and substance the construction that
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you will find in the case of Thapar’s judgment which was delivered by Mr. Justice
Patanjali Sastri. He has said that they will not enlarge it and therefore as the
Constitution itself does not authorizes Parliament to make a law for purposes of public
order according to them. Parliament has no capacity to do it and they will not invest
Parliament with any such authority. In the case of the Press Emergency Laws also
they have said the same thing—that in clause (2) there is no head permitting
Parliament to make any limitations in the interests of preventing incitement to an
offence. Since section 4 of the Press (Emergency Powers) Act provides for
punishment for incitement to the commitment of any offence, Parliament has no
authority to do it. That is the general line of argument which the Supreme Court
Judges have adopted in interpreting the Constitution.

With regard to the doctrine of implied powers they have also more or less taken
the same view personally myself | take the view that there is ample scope for
recognizing the doctrine of implied powers and | think our Directive Principles are
nothing else than a series of provisions which contain implicitly in them the doctrine
of implied powers. | find that these Directive Principles are made a matter of fun both
by judges and by lawyers appearing before them. Article 37 of the Directive Principles
has been made a butt of ridicule. Article 37 says that these Directives are not
justifiable, that no one would be entitled to file a suit against the Government for the
purpose of what we call specific performance. | admit that is so. But | respectfully
submit that that is not the way of disposing of the Directive Principles? The Directive
Principe’s are nothing but obligations imposed by the Constitution upon the various
Governments in this country—that they shall do certain things although, it says that if
they fail to do them no one will have the right to call for specific performance. But the
fact that there are obligations of the Government, | think, stands unimpeached. My
submission in this that if these are the obligations of the State how can the State
discharge these obligations unless it undertakes legislation to give effect to them? And
if the Statement of obligations necessitates the imposition and enactment of laws it is
obvious that all these fundamental principles of Directive Policy imply that the State
with regard to the matters mentioned in these Directive Principles has the implied

power to make a law. Therefore my contention is this that so far as the doctrine of
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implied powers is concerned there is ample authority in the Constitution itself to
permit Parliament to make legislation, although it will not be specifically covered by
the provisions contained in the Part on Fundamental Rights.

Dr. S.P. Mookerjee (West Bengal): Even though they may become inconsistent with
the provisions of the Constitution?

Dr. Ambedkar : That is a different matter.

Shri Kamath : That is a vital matter.

Dr. Ambedkar: What | am saying is this that the various provisos attached to the
various fundamental articles need not be interpreted as though they were matters of
strait-jacket as if nothing else is permissible.

Shri Kamath: You yourself made it.

Dr. Ambedkar: The point that | was trying to make to the House is that on account of
the declaration by the Supreme Court that this Parliament has no capacity to make a
law in certain heads the question before the House is this can we allow the situation to
remain as it is, as created by the judgments or we must endow Parliament with the
authority to make a law?

At this stage | do want to make a distinction and | do so for the special reason
that Dr. Mookerjee came and said that we were taking away the freedom which people
enjoyed. | think it is necessary to make a distinction between the capacity to make a
law and the enactment of a particular law. All these matters as to whether a particular
law encroaches upon the freedom of the people is a matter which can be discussed
wheel the law is being made. Today we are not dealing with the capacity of
Parliament to make a law.

[SHRIMATI DURGABAI IN THE CHAIR]

Dr. S.P. Mookerjee: May | ask one question with regard to this point that you are
only asking Parliament to endow you with power to make a law? But according to the
changes which have been proposed all the laws which were invalidated will become
valid retrospectively.

Dr. Ambedkar: | know that is a point on which my friend Pandit Bhargava laid great

stress and it would be very wrong on my part to leave it unexplained.
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Dr. S.P. Mookerjee: And the much hated emergency laws will become good laws.
Dr. Ambedkar: It is not quite so.

Shri Kamath: Almost.

Dr. Ambedkar: So far | have dealt with two heads namely public order and the
incitement to an offence. There remains the third category, namely friendly relations.
We have at present on our statute book a law enacted in 1932 dealing with friendly
relations with the foreign States. It is true that that law has not come for any
adjudication before High Court or the Supreme Court and it has so far not been
declared to be ultra quires. But the fact remains that in view of rules of interpretation
adopted by the Supreme Court that nothing is within the capacity of Parliament unless
that particular head of legislation is mentioned in clause (2) and as “friendly relations
with foreign States” is not mentioned in clause (2). I do not think it requires an
astrologer to predict that when that question comes before the judiciary they will
follow the same line of interpretation.

Shri Kamath: Dr. Ambedkar is quite enough for the purpose.

Dr. Ambedkar: And it is for that reason that we have thought it necessary to include
in the new heads this head of friendly relations with foreign states.

My friend Dr. Mookerjee asked whether there was any country were such a law
prevailed. Well | have searched for a precedent and | can tell him that I find no
country which has not such a law. In the case of England it is a rule of Common Law
No statutory law is necessary. The Common Law is operative not only in England but
in all the Dominions. Therefore that same rule prevails there. In fact the Common Law
rule has been amended and made more stringent by a statutory provision in Canada.
Pandit Kunzur (Uttar Pradesh): Will my hon. friend explain a little more the
position in England?

Dr. Ambedkar: Yes, | will | do not know—I must leave some time for the Prime
Minister.

Hon. Members: Take your own time.

Dr. Ambedkar: There is some confusion. | think in the minds of the people...

Dr. S.P. Mookerjee: And the framers of the Bill.
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Dr. Ambedkar: No | do not think so. You will presently see that we have no such
confusion. At any rate my mind is very clear about it.

Shri Kamath: Government as a whole. Not you.

Dr. Ambedkar: What does maintenance of friendly relations imply? Most Members
are under the impression that if this category was added they would not be in a
position to criticize the foreign policy of the Government. | like to say that that is a
complete misunderstanding and a misconception.

Shri Kamath: That is your opinion.

Dr. Ambedkar: The underlying principle of this category namely maintenance of
friendly relations with a State is nothing more than an extension of the principle of
libel and defamation that you shall do nothing you shall say nothing you shall
circulate no rumor which will involve a foreign State in any kind of ignominy.
Beyond that there is nothing in this category. Even the English Common Law is based
upon this namely that it is a part of the law of defamation—that you shall not defame
a foreign State which has a friendly relation with this country. Now | want to know
from Dr. Syama Prasad Mookerjee whether he thinks that even asking him or others
that they shall not defame a friendly nation is such a serious inroad upon the liberty of
speech that it should be condemned.

Dr. S.P. Mookerjee: Why not specify it?

Dr. Ambedkar: It is understood this is so | know my friend is a reader, but if he were
to read debates that took place in this assembly in 1932 when this law enacted, if he
will read the State of Objects and Reasons—which | have read—and also the Report
of Select Committee on that Bill he will find that in this particular law there is nothing
more than what | have stated.

Shri Kamath: Is not the expression “running dog” used by the Peking Government
libelous or slanderous?

Dr. Ambedkar: There the Peking Government ought to make a law.

Shri Kamath: If someone retaliates here?

Dr. Ambedkar: This policy of tit for that is not good for the State.

Shri Kamath: What about reciprocity?
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Dr. Ambedkar: It may involve to in great deal of trouble. If we are responsible to our
friendly neighbor that our citizens shall not defame them in the same way the Chinese
Government is responsible that the Chinese citizens shall not defame India and the
remedy must be left for each Government to adopt in accordance with its own
executive authority.

Prof. Ranga (Madras): And sense of honour.

Dr. Ambedkar: Yes and sense of honour.

Shri Naziruddin Ahmad: But the present law of defamation will protect foreign
States also.

Dr. Ambedkar: My friend has provoked me to do something more which | did not
want to do! Now let me read to him—this is very important—the law in the United
States. Incidentally | would like to remind my friend Dr. Syama Parsad Mookerjee
who so vehemently asked Is there any country which has such a law? Well | point to
the United States of America. | have got this big volume with me Foreign Relations
and Intercourse.

Shri Frank Anthony (Madhya Pradesh): Is it part of the Bill of Rights?

Dr. Ambedkar : It says—this is an important point—“Notwithstanding the fact that
the United States does not permit the Congress to make a law on this particular subject
the Supreme Court on the basis that every State has a police power to protect itself has
permitted such a legislation to be on the statute book.”

Shri R.K. Chaudhuri (Assam): But not on the Constitution.

Dr. Ambedkar: “What is the law?”—my hon. friend Mr. Naziruddin who asked the
question may read it. It goes much beyond our Indian law. The first clause says that
“anybody willfully and knowingly making any untrue statement. Either orally or in
writing about any person shall be punished by imprisonment for not more than ten
years and may in the discretion of the court be finding not more than five thousand
dollars”. I want him to compare the punishing clause of our law with the punishing
clause of this law.

Shri Nziruddin Ahmad: | raised different question.

Dr. Ambedkar: Let me read it again.
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Mr. Chairman: Order, order. | do not think that too many interruptions help the
debate.

Dr.Ambedkar: | do not mind replying if I can understand what they ask.

Shri Nziruddin Ahmad: | raised a different question altogether. My question was
whether our law of defamation does not protect foreign States also.

Dr. Ambedkar: It does not.

Shri Naziruddin Ahmad: | think it does.

Dr. Ambedkar: No it applies only when one person defames another. That is the
point. Then the second clause in that law 1s about “wrongful assumption of character
of a diplomatic or consular officer”. That also is made punishable under the law
relating to foreign relations. One more important clause is about “conspiracy to injure
property of a foreign Government” There again the punishment is imprisonment of not
more than three years or fine of not more than five thousand dollars or both.
Therefore, our law is a very mild one.

Shri Kamath: If all untrue state mints are tabooed it will put an end to all diplomacy.
Dr. Ambedkar: We are talking of citizens doing harm to the Government of the
foreign State.

Shri Kamath: Not Government to Government.

Dr. Ambedkar: With the explanation that | have given so far members of the House,
| think will agree that there is a necessity for amending article 19 in the way in which
sub classes (1) of clause 3 of the Bill makes provision for it.

Some hon. Members: No.

Dr. S.P. Mookerjee: If it is only for protection against defamation, why are you
having it separately?

Dr. Ambedkar: Sometimes it is better to separate a certain category.

Shri Kamath: Expediency.

Dr. S.P. Mookerjee: Which is the Constitution in the rest of the welcome where such
a separate provision is made? You contradicted me.

Dr. Ambedkar: The whole point is that the British Constitution is an unwritten
Constitution and therefore nothing is necessary; Parliament is supreme.

Dr. S.P. Mookerjee: What about the American Constitution?
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Dr. Ambedker: There are no Fundamental Rights in the United Kingdom. That is the
difficulty.

Dr. S.P. Mookerjee: In any written Constitution dose a similar provision exist?

Dr. Ambedkar: It does not but in the United States of America according to the
canons of interpretation aborted by the Supreme Court such a law is possible.

Dr. S.P. Mookerjee: That is a different matter.

Dr. Ambedkar: It is not different at all.

Now | come to clause 3 sub-clause (1) (b). This clause seeks to amend clause
(6) of article 19 which deals with trade, profession etc.

Shri Deshbandhu Gupta (Delhi): Before the hon. Minister goes to clause 3 (1) (b)
may I ask him one question? The words are “defamation or incitement to an offence”
and all laws existing today will become...

Dr. Ambedkar: | have not come to that.

Shri Deshbandhu Gupta: | want you to answer that.

Dr. Ambedkar: | will not answer it now. | will answer it at my own time. | have
noted it and | think it is a question to which some answer should be given. There is no
ground for running away from it. It may be that the House may not accept my
explanation, but that | have no explanation to offer is not the presumption that should
be made.

With regard to this clause it will be noticed that the latter part of clause (6) has
been separated into two parts, one dealing with the qualifications for practicing any
profession and the second part dealing with the actual carrying on of any trade etc.
The important part of that second part lies in this that it permits the State to make a
different classification between private members carrying on the trade and the State
carrying on the same trade. This clause and the necessity for its introduction has arisen
on account of the judgment of the Allahabad High Court reported in 1951 A.LR.
(Allahabad) 257. Full Bench known as Motilal versus the Government of Uttar
Pradesh as hon. Members will remember U.P. Government have introduced a scheme
of nationalization of motor transport. They were proceeding with their scheme
piecemeal territory by territory certain territory they had said would be subject to their

monopoly and that no private individual would be entitled to run their buses within
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that territory certain territory which they thought in the beginning they could not cope
with they left to private bus owners. In doing so they said that it would not be
necessary for the State to obtain a license for the running of their buses within the
territory that they had earmarked for themselves but required the private owners to
obtain licenses from the State. This question was raised before the Allahabad High
Court on the ground that this involved discrimination. It seems to me that if
nationalization is a desirable thing and in the best interests of the country, then it must
also be admitted that it may not be possible for the State to undertake nationalization
all throughout the country at one and the same time. It involves administrative
problems, it involves many other problems and consequently in order to fully carry
out the scheme and to consolidate it may be necessary for the State to define a
territory and to leave others to carry on for the time being such a process should not be
hampered by the doctrine of non-discrimination. It is to get rid of this doctrine of non-
discrimination in the matter of nationalization that this particular amendment has been
introduced. And | do not think that the House will very seriously object to this kind of
thing.

An Hon. Member: The same thing from the High Court.

Dr. Ambedkar: Now | come to clause 3 sub-clause (2) about which...

Dr. S.P. Mookerjee: Why have you omitted the word ‘reasonable’ from the existing
clause?

Dr. Ambedkar: The word reasonable was not there. That is a matter which may be
discussed. (An Hon. Member: In the Select Committee). It may be discussed in the
Select Committee, in the House everywhere.

Now | come to clause 3, sub-clause (2) In order to understand what this
amendment precisely does. | think it is necessary to go back to article 13. It is only in
the light of article 13 that one can have a clear idea of this particular sub-clause. As
hon. members know article 13 declares that if any law is inconsistent with the
Fundamental Rights, that law shall be declared to be void and inoperative. As | have
shown in the course of my observations, certain provisions of laws such as sections
153A and 124A of the Indian Penal Code, certain provisions of the Press (Emergency

Powers) Act and the Public Safety Acts have now been declared to be void by the
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Supreme Court and by the various High Courts. In view of this what are we to do? It
seems to me that there are three alternatives which we could pursue. The first
alternative is to refuse to amend the Constitution and to let the void provision remain
as it is | do not think that any Member or this House would like this alternative. (An
Hon. member: It would be distrust). The second alternative is to amend the
Constitution and then under this there are two courses open. The first course open to
us is to re-enact this law in consonance with the amended article. That is one way
Parliament and the various State Legislatures should call in their sessions and tackle
with these laws once again. The second course is to revive these laws and to say that
the revival of these laws shall be subject to the provisions contained in the amended
Constitution. | cannot see what else one can do. The Bill adopts the second course.
The Bill says: let the laws which have been declared by the Supreme Court and the
High Courts to be null and void be deemed to be alive but subject to one proviso and
that proviso is that they shall not be alive in their original body and flesh but they shall
be alive only in such degree and in such manner as may be consistent with the
amended article 19. That is the position. Now | would like to ask the House whether
they will seriously contemplate the possibility of either this Parliament or the various
Legislative Assemblies in the Provinces to again sit and re-enact these laws.

Dr. S.P. Mookerjee: Why not?

Dr. Ambedkar: Is there time for it?

Dr. S.P. Mookerjee: What is happening?

Dr. Ambedkar: | do not know what time it might take. But | am sure about that if my
hon. friend Dr. Mookerjee were to be a member of the Bengal Legislative Assembly,
he will prevent such a law being passed there for at least six months. His argument,
his eloguence, all that would stand as a formidable Chinese will against any re-
enactment of these laws. Therefore it seems to me not to be a very unnatural
presumption that in the present circumstances in which this Parliament is situated or
the local Legislative Assemblies are situated you cannot presume that there would be
immediately the time available for the re-enactment of these laws. | cannot think of it
myself. We have so much legislation here.

Shri Sarangdhar Das: Why not the new Parliament?
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Dr. Ambedkar: If it is the new Parliament it means that for six seven or eight months
or a years there will be no law for public order; there will be no law for incitement to
an offence and no law for friendly relations with foreign States. If Members of
Parliament can contemplate such a contingency, they are welcome to it.

Ch. Ranbir Singh (Punjab): The new Parliament can repeal these laws if they so
want.

Dr. Ambedkar: | have dealt with article 19.

Dr. S.P. Mookerjee: Why are you giving retrospective effect?

Dr. Ambedkar: Unless you give retrospective effect these laws cannot be revived.
Shri Shiv Charan Lal (Uttar Pradesh): Is that legal?

Dr. Ambedkar: Why not? If these laws are to be in operation, they must be in
operation on the date when this law comes into existence. You can give it a new
beginning if you can re-enact; but | do not see how you can re-enact; but | do not see
how you can re-enact.

Shri Deshbandhu Gupta: Because the hon. Law Minister is going to another article
may | ask a question with regard to this article? The power sought to be conferred
refers to incitement to an offence. Sector 4 of the Press (Emergency Powers) Act to
which the hon. Law Minister has referred involves incitement to murder or to an
offence involving violence. | want to know..

Dr. Ambedkar: Do you want to advocate it?

Shri Deshbandhu Gupta: No. | want to know whether under the wide powers that
are sought to be taken it is not possible to advocate even non-violent disobedience to
any order which may be against the liberties of the people and which will constitute an
offence under other enactments. | want an explanation. For instance section 144
prevents the holding of a meeting for unlawful purposes. Some district magistrate
issues an order. A newspaper tomorrow advises the people that this order is absolutely
obnoxious and it may be disobeyed. Will it or will it not constitute an offence
although it is neither an incitement to violence nor incitement to murder?

Shri Rajagopalachari: | submit that such extensively detailed discussion may be
reserved for the Select Committee. The principles have been explained. Otherwise, we

will have no time.
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Shri Deshbandhu Gupta: If the hon. Minister gives an assurance that it will be
modified it is enough.
Mr. Chairman: Whatever it may be the hon. Members who are frequently
interrupting | think, have had their say already and their points of view have been
taken note of. Now let the hon. Law Minister who is now speaking have his say.
Shri Kamath: Does it mean that those who have not had their say can interrupt.
Mr. Chairman: No; that does not mean that. Most hon. Members will do well to take
note of this.
Shri Shiv Charan Lal: Only one question. Will it be legal to give retrospective
effect?
Dr. Ambedkar: Oh yes, undoubtedly.
Pandit Thakur Das Bhargava: May | ask one direct question? Is the hon Law
Minister satisfied with the terms of article 19(2) as he seeks to amend it?
Dr. Ambedkar: | have explained the principle. If as | said the language requires to be
modified to give effect to the principle there can be no objection. But the principle is
that they shall be revived.
Shri Deshbandhu Das Gupta: The hon. Minister has not thrown any light on the
removal of the word reasonable.
Dr. Ambedkar: It is not removed; it was not there.
Pandit Thakur Das Bhargava: But the other things were there. You have taken
away all those safeguards.
Dr. Ambedkar: That is a different matter. That will be considered by the Select
Committee.

Now, | come to clause 4 of the Bill. This clause introduces a new article 31A.
Let us understand first of all what this article does. What this article does is to permit a
state acquire what are called estates. Secondly it says that when any legislation is
undertaken to acquire estates. Nothing in the Fundamental Rights shall affect such a
legislation. The merits of this article | think have to be judged in the light of one
question and it is this. Is there anything revolutionary in this article?

Shri Frank Anthony: It is reactionary.
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Dr. Ambedkar: Is there anything in this article which is not to be found in article 31?
It is from this point of view that | want the House to consider this question. The House
would remember that the later clauses of article 31 provided that certain laws which
were then on the anvil and had not been passed shall not be questioned on the ground
of compensation if a certificate was issued by the President. That is the gist of those
clauses of article 31. The new amendment to article 31 not only removes the operation
of the provision relating to compensation. But also removes the operation of the article
relating to discrimination. In this amendment. | am emphasizing the word estate. The
new article is a very limited one. It does not apply to the acquisition of land. It applies
to the acquisition of estate in land which is a very different thing. What is an estate has
been defined in this particular article namely the right of a proprietor, sub-proprietor,
tenure holder or other intermediary. Of course the terminology is different in different
provinces. It does not refer to the acquisition of land. That is a point to be borne in
mind. Therefore, all that article 31A does is this when any law is undertaken with
regard to the acquisition of property two questions can properly arise. One is the
amount of compensation the second is discrimination as between the various
proprietors as regards the amount of compensation. These are the only two questions
that can possibly arise and give rise to litigation. With regard to one part of it dealing
with compensation, we have already excluded the acquisition of proprietary and
zamindari interests by the original article 31. By this article we are excluding the
operation of the discriminatory provision. That is all what we are doing by this article.
It seems to me that we really cannot adopt the said two articles of the Fundamental
Rights relating to compensation and discrimination with regard to this land question. |
have paid considerable attention to this subject. | may say that | have studied with
great care the situation in Ireland a country which resembles very closely our own. In
Ireland, the peasantry is hungering for land. Land in Ireland has been unevenly
distributed. Some have very large estates some have very small. There are many who
are landless. What has the Irish Constitution done? | want the Members who are
representing the landed interests to consider this case in a comparative manner. Now
so far as the Irish Constitution is concerned property in land particularly is not a
Fundamental Right. Article 43 of the Irish Constitution clause (2) states that the
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exercise of the right mentioned that is the right on land should be regulated by the
principles of social justice. It does not say that land shall not be taken except on the
basis of full compensation or without any discrimination as between landlords. What
the Irish law does is this. They have anointed what is called the “Congested Board” as
they call it or Congested Areas Board. It is a separate organization created by law and
this board has been given the power to acquire land to break up holdings to equalize
land to make uneconomic holdings economic ones by taking land from a neighboring
owner and the right of assigning compensation has been given to this board of
congested areas. There is no judicial authority to interpret the action of this board.

An Hon. Member: And no appeal?

Dr. Ambedkar: And no appeal at all some people have of course taken appeals to the
courts but the courts have held that no appeals lie with any court.

Now, | can speaking for myself say without any hesitation that | am not at all
an admirer of the New schemes that have been drafted by these States who have
acquired land. It is in my judgment, not a very good thing to create peasant proprietors
in this country. Our difficulty in this country has arisen by reason of the fact that we
have small landlords holding half an acre of land or an acre or two acres with no
money, no manure, no bulls, no bullocks, no implements, no seeds and no
arrangement for water. And yet they are the landlords and the holders of the land.
Looking at the future, | feel very aghast as to what is going to happen to this country
and its national production of food if this kind of agricultural system continues. |
would have very much liked if the State had acquired all these properties and kept the
land as State land and given it on permanent tenancy to cultivators so that the State
would have had the right to create collective farming and cooperative farming on the
basis of supplying the materials and so on and so forth. But now we have a large
number will exceed even five crores. But when you make these laws making the tiller
of the soil the owner of it what provision can you make for the welfare of these
landless labourers? They will remain where they are—high and dry—notwithstanding
the abolition of the zamindars. | am therefore, not very happy at what is being done.
But that is a different question altogether. The question we are considering now is

whether the intermediaries should be allowed to continue. That is the point, and on
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that point, | think there can be no dispute that the intermediaries should be liquidated
without any kind of interference from the Fundamental Rights either on the ground
that there is no adequate compensation or that a discrimination has been made. | have
got with me a very interesting paper which | secured from the Government of West
Bengal. Hon. Members will remember that there was a Commission called the Floud
Commission appointed for the purpose of liquidating the zamidars in Bengal. After
that Commission had reported, the Government of Bengal appointed a special officer
in order to find out how effect could be given to the recommendations of the Floud
Commission and that officer has made a very interesting report. | have got a copy but
as | said | have not got the time now to go through the whole of it. But that officer
himself recommended that equality of compensation would be wrong. It would be
neither just nor equitable, of compensation would be wrong. It would be neither just
nor equitable though it may by administratively smooth. He has worked out a scheme
of compensation which is very interesting and the scheme is one of graded
compensation. In the case of profits up to Rs. 2,000 the compensation should be
fifteen times the net profit. From Rs. 2,000 up to Rs. 5,000 it should be twelve times
but not less than the maximum amount given under the previous item. From Rs. 5,000
up to Rs. 10,000 the compensation should be ten times but not less than the maximum
under the Rs. 2,000-Rs, 5000 category and for profits above Rs. 10,000 it should be
eight times but not less than the maximum under the last-mentioned category. It is all
a graded thing and | am afraid that we should not get mixed up with this question of
compensation which is a very ticklish problem. If you want the betterment of
agriculture, 1 am convinced that these intermediaries must be liquidated. The original
article exempted compensation for the acquisition of zamindari rights. We are now
dealing with exemption from discrimination. | do not see why article 31 should now
continue to operate when there is a law for the purpose of acquiring these estates.

Shri Shiv Charan Lal: What about article 14 about discrimination?

Dr. Ambedkar: The whole chapter is excluded from operation.

Shrimati Renuka Ray (West Bengal): When the hon. Minister is prepared to go far
why does he not go further?

Dr. Ambedkar: | am not revolutionary enough.
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Shrimati Renuka Ray: But you yourself suggested that the State should acquire the
land?
Dr. Ambedkar: Yes but | am a progressive radical.

Now, | come to article 31 B. This article enumerates in the Ninth Schedule
certain laws which have been passed. Great objection has been taken take that this is a
very unusual procedure. Prima facie, it is an unusual procedure. But let us look at it
from another point of view. What are these laws? What are the principles on which
these laws are made which are being saved by the Ninth Schedule. All the laws that
have been saved by this Schedule are laws which fall under article 31A. That is to say,
they are laws which are intended to acquire estates. And when we say by article 31A
that whenever a law is made for the acquisition of an estate neither the principle of
compensation nor the principle of discrimination shall stand in the way of the validity
of it, I admit that sentimentally there may be objection. But from the practical point of
view, | do not understand why we should not declare them valid pieces of legislation.
Shri Naziruddin Ahmad: They are bad laws and so they have to be declared valid!
Shri Syamnandan Sahaya (Bihar): May | enquire whether these laws that are now
sought to be validated will cover only land reforms or whether there will be
interference with other laws like the Transfer of Property Act and other Act? Has this
aspect of the matter been investigated by the Government?

Dr. Ambedkar: | shall be quite frank about it. The only other method to adopt would
be to give power to the President to revise these laws and to reconstruct them and to
bring them strictly in conformity with the provisions of article 31.

Pandit Thakur Das Bhargava: Under article 31 we decided that if President certifies
certain laws they will be valid. Now that safeguard has been taken away.

Dr. Ambedkar: The reason why that has not been done is this. Just imagine the
amount of burden that would be cast upon myself, on the Law Ministry, the Food and
Agriculture Ministry and other Ministries involved if we were to sit here and examine
every section of each one of these Acts to find out whether they deviate. | think that is
impossible.

Shri Kamath: Appoint a Committee for the purpose.

Dr. Ambedkar: That will mean postponement of this Bill.
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Now I come to clause 6 which seeks to amend article 85. In article 85 the word
used is summon. This word has given rise to some difficulty. The word ‘summon’ has
a technical meaning viz. sitting of Parliament after a prorogation or dissolution. It
does not cover the case of the sitting of Parliament after adjournment. The result is
that although Parliament may sit for the whole year adjourning from time to time it is
still capable of being said that Parliament has been summoned only one and not twice.
There must be prorogation in order that there may be a new session. It is felt that this
difficulty should be removed and consequently the first part of it has been deleted.
The provision that whenever there is a prorogation of Parliament the new session shall
be called within six months is retained. That is the difference between the old article
and the new viz. the summoning has been dispensed once and it may continue to go
on after short adjournments from time to time.

Another difficulty with regard to clause (2) is—it was contended by some that
according to the letter of this article it is necessary that both Houses should be
prorogued simultaneously and not at different times. That certainly was not the
intention of the Constitution. The Constitution intended that one House may be
summoned at one time, another may be summoned at another time one—may be
prorogued at one time and another may be prorogued at another time. It is to make this
possible that clause (2) has been amended.

With regard to article 87, which is sought to be amended by clause 7, the
position is this. Under the old article the provision was that whenever Parliament was
summoned there was to be an address by President. Now as Parliament will be
summoned only once and it will continue either by prorogation or by adjournment it is
not necessary to retain this provision. Similarly..

Shri Kamath: How can it continue after prorogation?

Dr. Ambedkar: If it is prorogued, then it will be summoned. If there are two
summoning the address by President will be only once. With regard to precedence for
debate that also has been deleted—on that there will be no time given but for the
simple reason that there may be some urgent business which may require to be

disposed of earlier...
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Shri Syamnandan Sahaya: Supposing the President wants to address the House.
This will be a limitation imposed on him.

Dr. Ambedkar: Now | come to articles 341 and 342. As the House knows to-day the
power of issuing scheduled castes and the scheduled tribes order so for as Part A and
Part B States are concerned is given only to the President while the power to issue
such orders with regard to Part C States is given to Parliament. That position is now
being altered and the power is given to president even to make an order with regard to
scheduled castes and scheduled tribes in respect of Part C States also.

Then article 372 invests the President with the power to make adaptation in
existing laws in order to bring them in conformity with the provisions of the
Constitution and that power is given only for two years. This House will remember on
account of the pressure of other business it has not been possible for Government to
examine all the existing laws in order to find out how many of them are inconsistent
with the provisions of the Constitution. It is therefore felt that the President’s power to
make such adaptation in the existing laws in order to bring them in conformity with
the Constitution be extended by one more year so that means may be adopted in order
to find out which laws are inconsistent and a consolidated order may be issued
thereafter.

Shri Kamath: The article also provides that one Parliament is elected under the new
Constitution the President shall not exercise this power.

Dr. Ambedkar: If this article gives the power than that of course overrides.

Shri Kamat: How can that be?

Dr. Ambedkar: Then | come to article 376 clause 13. A good deal of objection was
taken to this particular clause. It deals with the appointment of persons who are not
citizens of India to the posts of Chief Justice and judge of any High Court. The
position is this, Article 217, clause (2) says that a Judge of the High Court must be a
citizen of India. Article 376 provides that existing Judges including Judges who were
not citizens on the date when the Constitution came into operation shall continue as
Judges if they so choose. Now it so happens that we have in our country some four
High Court Judges who were on the date of the Constitution Judges of Certain High

Courts, but were not citizens of India. They chose to remain at their posts and did not
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retire. We were therefore bound to carry them over under the provisions of article 376.
A question has arisen and it is this. Can such a person be appointed as a Chief Justice
either in the Court in which he is serving or in some other Court? Another question
that has arisen is this. Can such a Judge be transferred to another High Court the point
being whether the appointment of a Chief Justice or the transfer of a Judge from one
High Court to another High Court is a new appointment? If it is a new appointment
obviously the provisions of article 217 (2) would apply. This was felt as a great
difficulty, because it could not be presumed that Parliament intended merely to
continue them but their prospects should be blocked. Such evidently was not the
intention. Consequently the President under the powers vested in him under article
392, clause (1) for the purpose of removing difficulties, issued an order regularizing
the position. That order in some quarters has been questioned as being outside the
power of the president, there being no difficulty whatsoever. In order to remove these
doubts it is thought better to make a provision in the Constitution itself and that is why
clause 13 is included in this Bill.
Mr. Chairman: Will the hon. Minister explain why was not originally the transfer
contemplated? Is it not a new situation created by this clause?
Dr. Ambedkar: That is what | interpret to be the intention of article 376 viz., that
once they were carried over, they were carried over for all purposes, either transfer or
promotion.

But some people have found this difficulty...
Pandit Thakur Das Bhargava: The idea was that the Chief Justice shall not be a
non-national. What is the reason now?
Dr. Ambedkar: The reason is obvious. When you accept a man as a Judge you
certainly accept him for your own convenience and you should be in a position to
transfer him to some other court. For the benefit of and in fairness to that individual he
should not be debarred from promotion.
Pandit Thakur Das Bhargava: Would you like the Prime Minister of India to be a
non-national?
Dr. Ambedkar: We are dealing with these four exceptional cases. (Interuption). The

provision is very clear and | do not think anybody can quarrel with it. | believe | have
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exhausted all the points raised in the course of the debate. If anything remains | shall
be prepared to deal with it when the Bill is taken up clause by clause.
Dr. Deshmukh (Madhya Pradesh): Would it not be necessary to amend article 29 to
give effect to this?
Mr. Chairman: There are only 60 minutes more before the Prime Minister replies. ..
Shri Kamath: If he is agreeable he may reply tomorrow. (Interruptions).
Mr. Chairman: If too many Members speak at the same time it is impossible for
people to understand what they are saying.
The Prime Minister and Minister of External Affairs (Shri Jawaharlal Nehru): |
thought it has been decided yesterday.
Mr. Chairman: Yes, it has already been decided yesterday and announced to the
House that the Prime Minister would speak at 12:15 p.m. today.
Dr. S.P. Mookerjee: Can we not meet for two hours this afternoon? The Prime
Minister may at least agree to that. There are a number of Members who have given
notice of amendments but have not yet been able to speak. The debate can be
concluded tomorrow morning or this afternoon at least.
Mr. Chairman: Some hon. Members who have given notice of amendments are in
the select Committee. When the Bill comes back from the Select Committee there will
be plenty of opportunities for them to speak. So we have now 60 minutes and if hon.
Members are agreeable to confining their speeches to ten minutes six Members can
speak.
Shri Sarangdhar Das: Ten minutes will not do. | am speaking but under protest. As |
have said yesterday and several times previously in a debate on a Bill the time limit is
not fixed at the beginning but after the debate goes on for a couple of day then the
times is limited to 15 or ten minutes. Although | protest against this procedure and |
have done so before, | will make speech as short as possible.

| wish to say first of all that | have moved my amendment for circulation. After
hearing Dr. Ambedkar | admire his erudition and his exposition of legal precedents in
other countries but I do not respect his judgment. | do not respect his judgment for this

reason, that in delving into law he has forgotten the democratic principles.
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It was rumored over a month ago that this Bill was coming and consequently
all sorts of organizations and jurists have expressed their opinions and protested that
this is not the time for bringing forward a Bill like this particularly trampling as it
does, the Fundamental Rights under the foot. During the discussion even a great
number of Congress party members have pointed out and from their speeches I
understood that they were surprised that a Bill like this has come without their
knowledge. The Prime Minister said that they had worked on it for months. With
whom did they work then? Their own party members did not know about it. I
understand that there was a committee of four or five which had gone into the matter
and then it went to the Chief Ministers of States. As far as my information goes other
Ministers in the States have not known anything about it....

Mr. Chairman: | think the statement of the hon. Member is not correct at all. | do not
know which member of the Congress party made this statement. | do not think the
hon. Member’s statement that the Bill came up without the knowledge of party
members is correct.

Shri Sarangdhar Das: Pandit Bhargava said...

Mr. Chairman: | may further say that a sub-committee was appointed in the party
and they went into the amendments very carefully and they have brought their report.
Shri Sarangdhar Das: And if the Congress party knew all about it there are many
non-Congress people in this House and outside who have not been consulted nor
informed that such a Bill was coming. That is why | lodge my protest that an
Important proposition of this nature where the Constitution is being amended, is being
hustled and the Select Committee has to report within a few days. This shows that
there is a purpose behind this amendment to the Constitution which has come in the
form of this Bill.

| wish to make a few points which others have not touched upon. | believe the
members of the House know that all over the world in every country there is a battle
between two ideologies going on between Communism and what is called democracy
although it may be capitalistic democracy or socialistic democracy. In U.S.A. the
Government is faced with such a problem where the Communists are disrupting their

social life. But what has the Government done there? Has it rushed immediately to
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amend the Constitution to curb the activities of the Communists? President Truman
has formed a non-partisan committee not only of his Democratic Party but also of the
Republican Party and others under the chairmanship of Fleet Admiral Nimitz. They
are investigating as to how to protect the Fundamental Rights of the people and yet
curb subversive activities of antisocial elements like the Communists who are
infiltrating into every sphere of American life and disturbing the peace of the country.
Here is America by which we—our Constitution-makers and our Prime Minister—
swear, America is taken to be the model in many things and yet here is a country
where there is graver danger from the Communists than exists in India, and they form
a commission composed of persons of other parties along with the Democratic party
that is ruling to go into the question. And that commission is working even now.

Dr. Deshmukh: There is not much fodder for Communists in America.

Shri Sarangdhar Das: That brings me to the question of public order. I think the
whole House will agree with me that there is more peace in this country at the present
time—actually the peace of the dead. There is no disturbance of any kind excepting
for a little pocket in Telangana and a few districts of Madras and some area around
Calcutta in the rest of the country there is no disturbance of any kind. As a matter of
fact | deplore that there is no disturbance when there is no food, no clothing, no
shelter. Because many years ago when | lived in America | have seen that when
people have no food they go and break open the shop windows in the main streets of
the city and then food does come from the well-to-do people.

Shri R.K. Chaudhuri: Do you advise that here?

Shri Sarangdhar Das: | do but our people are not built that way, they do not have the
propensity to make trouble. If they had the propensity then thirty lakhs of people
would not have died around Calcutta in 1943 when the godowns were full with
thousands of bags of rice. And they are doing so now in various parts of the country. It
IS due to the lack of food, lack of cloth and lack of shelter—and in all these three
matters the Government both at the Centre and in the States have bungled during the
last four years and instead of making any progress they have take the country
backwards Under the circumstances. | do not see as necessity for safeguarding public

Order and bringing an amendment this nature to the Constitution.
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Then there is the question of friendly relations with foreign power. Foreign
powers are certainly of inanes we want tope be friend with every country but I at the
Prime Minister: if his government is trying to negotiate treaty with Soviet Russia and
these are many people or even a few what believe that it will do no good: India then
what happens? My friend may be frightened if | say only Russia—Iet it be the U.S. or
any other country with whom Government want to enter into a treaty: There may be
people who may not like such treaty or who may not think that it will do any good to
our country such people may criticize the Government in the Press or on the platform
IS there any guilt in it? Unless every section of the public expressed its opinion how is
democracy going to work? And if it is not done will the Government of the day
whatever party it may belong to walk into the straight narrow path? | wish to remind
the House of an incident in which the Prime Minister took to taste some forty
Members who had cabled to the American Congress about food | was puzzled then as
to why there should be so much of criticism of those forty Members. | was not one
among them—I did not know of the cable having been sent till the Prime Minister
mentioned it in the House Since that time | have met some American citizens who
were surprised as to why the Members of Parliament or any other people in India
should be forbidden...

Pandit Thakur Das Bhargava: We do not understand the relevancy of all this so far
as this Bill is concerned. I do not know what the Prime Minister’s criticism about
sending that cable has to do with the Bill before us.

Shri Sarangdhar Das: You will know it of you wait till the end of my speech just as
| did till the end of yours. | do not consider this reference as irrelevant. Government
may have one idea of relations with foreign powers while in the public mind there
may be some other idea. Expression of that idea should not embarrass Government.
Recently | read a very funny report of what an American Senator told Sardar J.J.
Singh. He is reported to have said that the Prime Minister of India has a son who is a
Communist and that he has been in Soviet Russia for many years. There are people in
America who do not take these things for gospel truth there may be some ignoramuses
who believe in such things but not all the people do that. The Prime Minister referred

to the two-page news-sheets. Fortunately for me | must say that during my whole life |
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have not been in the habit of reading sensational newspapers. But | have seen some in
our country occasionally; I have never paid for them but somebody had it somewhere
and | have looked at it. (An Hon. Members: You did not pay for it?) Paying means |
am interested in it— | am not interested in it. | call such news-sheets scurrilous; there
are plenty of people who do not care to look at them. But the younger generation of
readers finds that the Prime Minister is being abused in it or somebody else is being
abused and it appeals to those readers. But in order to stop that appeal you have to
tackle these problems of food, cloth and shelter satisfy the people bring contentment
to them. By coercion and police power you will never accomplish anything. What has
Government done to satisfy the people’s bare animal needs? About food we had the
other day the Cooch Behar firing. Then in connection with the compulsory food levy
in Rajasthan there were one or two firings which were not judicially enquired into.
Shri Jawaharlal Nehru: May | know if the hon. Member is under a
misunderstanding? It is not a Budget debate—its scope is rather limited.

Shri Sarangdhar Das: That is an election slogan. By abolition of zamindari
Government becomes a super zamindar. What do the people gain? Take the land
distribute it to the tillers who will cultivate and improve the land and then it will be a
real agrarian reform.

Therefore, | would appeal to the whole House at least to send this Bill for
circulation in order to elicit opinion from people who are interested in the various
clauses of the Bill in one way or another and then it can be considered in the next
session and if the House agrees to all the amendments, We may pass it.

Mr. Chairman: | would like to inform hon. Members that the hon. Prime Minister
has agreed to accommodate more hon. Members to express their views. So subject to
his reply in the afternoon, this debate will conclude by 1 p.m. precisely. But | would
suggest to hon. Members to show a spirit of accommodation by making their speeches

short and to finish within ten minutes.

At 4.30 p.m. the hon. the Prime Minister will reply.
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Shri Ethirajulu Naidu (Mysore): Within the short time that has been allotted to me |
may be pardoned if | am rather abrupt on some matters and cryptic on some matters
and cryptic on some others. Enough has been said with regard to the freedom of
speech and property. | would like to make a brief reference to the amendments dealing
with property before | pass on to deal with the amendment to article 15 (3).

The two provisions that have been incorporated in this amending Bill with
regard to property are the new clause (6) of article 19 and new article 31A. Now,
article 31A deals only with zamindari rights and as was pointed out by the hon. the
Law Minister it deals with property in a very limited manner. The other article relates
to nationalization of any particular industry in part or in whole.

The concept of property is in a state of flux in the whole world and | for one do
not believe that this concept should be changed only by bloody revolution and not by
parliamentary majorities, When we deal with zamindari national opinion has
crystallized itself for so long that it is unnecessary again to create a bloody revolution
on that matter. This may very well be decided on a majority vote of the future
Parliaments instead of having to expect the whole country to adopt that view by two-
thirds majority of both Houses. | for one believe that Parliament may be authorized to
decide these matters as and when they arise by a majority vote only. | would only
appeal to the zamindars and those who support them that they may look into history
and shape their attitude in such a way as to enable future Parliaments to decide these
matters in a peaceful and constitutional manner.

I now propose to deal with article 15 (3) which is sought to be amended. May |
say that we are very much indebted to the hon. Prime Minister for raising this very
human and national problem into a higher place and lifting it from the morass of
communal and caste politics which has gathered round it for lifting it out of this
sphere and putting it on that psychological plane enables us to look at this problem in
its real perspective without the prejudices and other disturbing factors that may
otherwise gather round it I do not want to tread on anybody’s corns. But I would say
this for historical or other reasons a situation has arisen in most States where one or
two sections have intellectually advanced far beyond the rest of the community. Out

of that other consequences flow—their predominance in the services, in the
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educational institutions their ability to secure seats in technical colleges and
professional colleges etc. This creates a vicious circle. Just as rivers flow into the
ocean, the forward classes get more and more forward and the backward classes
recede further backward. Therefore a conscious effort is necessary if the backward
classes are to be pulled up. It may be partly due to their lethargy and partly due to
circumstances over which they have no control. The Prime Minister has often said that
the future lies in the hands of engineers and technicians and that the days of the
lawyers are over. But | am more concerned with the first part of his statement that the
future lies in the hands of engineers, technicians doctors and scientists. And
unfortunately it so happens that it is in these institutions that accommodation is
limited. In regard to this | can do no better than quote the words of the Prime Minister
himself, uttered when he moved the motion. In his own way he said that there was a
static state of things and if we are to move forward as we propose to do, a certain
amount of dynamic effort is necessary. And then he continued.

“But sometimes in this intervening period difficulties arose, because we have
not got enough provision let us say, for giving a certain type of education technical or
other. The question arose whether we should give some reasonable encouragement
and opportunity for that education to be given to members of the backward classes
which otherwise, without that encouragement and opportunity, they may not get it all
so that they remain where they are and we cannot pull them up. Therefore the object
of this amendment is to lay stress on this”.

Now that being so how is that purpose to be achieved? It is sought to be
achieved by amending article 15 (3) I would bring it to the notice of the members of
the Select Committee that that does not serve the purpose. The judgment of the
Supreme Court was based on an interpretation of clause (2) of article 29 and they went
further and said that in that light it was unnecessary to consider the provisions of
articles 14 and 15. | have got a copy of that judgment and that is what they say. When
they base their decision on an article of the Constitution and we find that the intention
of the Constituent Assembly was something different the appropriate thing to do
would be to amend that art