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"IMPLIED TERMS IN AGENCY CONTRACTS™

INTRODUCTION

" When a person chooses to write a thesis on any subjeoct,
he has usually some purpose. In any case there should be some
Justification for doing so. There is both, a purpncg‘%}qn%;gg
Justifieation for writing this th:nis.} The purpese is to ex-
plore the development of Indian an on implied terms in agency
_oontracts, and to make use of the mine of information furnished
by a study of English and American materials available en the
subject, Purther, it is hoped to make suitable recommendations
for smendments to Indian statute Law, and to advise humbly &
change in Indian judicial outlook, if on careful examination
of these materials some useful thought may develop that can
be utilized with profit, having due regard to the envirommental
and other differences existing between this and other fereignm

countries.

The justifioation for writing this thesis 1is two-fold,
First, there is real need fer investigation of the wide scepe
of the subject; from a practical point of visw, to acquaint
prinoipals, agents, as well as third parties who may establish
eonirastual relatiomship with either of them, as to what is
fruiqaly the gim of the law governing them, More ﬁar&iaa—-
larly, it is hoped that this study.will be of assistance to



members of .tho lurj and even perhaps to the judiciary itself,
in compiling materials, in pointing out lmum:: and 1in clari-
fying ambiguities, Agency is an important, iéf_@ffnf:ssent!al
branch of commercial law; "'gegrtainlj ;":t more complete knowledge
of it will be conducive to the growth of commerce, which today
u assuming, so important d place in the changing pntter:i Y 4

Indian society.

Second, certain portions of the law of agenoy are mlho-& p
died in Chapter X of the Indisn Contract Act, 1872, @nd that) *
is a very old ngaetneut. It is, tl:;rotore, very n\%og}?ﬁ sto
examine this enactment to find ontkta what extent they may
need revision in view of the vast changes that have taken

place during the putminetn;ﬂ years., Law, if it has to serve

e mw.....w‘“

its purpose, must lv:a;\»‘pg p:uee :ﬁtﬁ 11:11‘? changing pattern of society.
'aﬁd lmn enaoted nmyw years ago oannot be expected to keep
abreast of modern developments. Pronptoa by thesge Muu, the

| authoer proposes to make s humble endeavour to explore the

} subject and offer his own thou;hta.)

One question, obvious enough, may puzzle the reader. |
This concerns the eheice of the title of this thesis. Mﬁmm

s e

(throughout thers will be s diseussion of the implied authority
of an agent, the title adopted is ":lnplim! tarn" rather than
"implied autmr:tty\!/) fhere are twe ressons for the choice of
the title. @ 1rst,” implied terms cover not only utc
which an agent can do to bind his prineipal as au;upt a third

party but also cover these cases where an agent has some r:lgitu
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or obligations only in reference to his principal or viee-
versa and the third party's rights and ebligations ars not
in the picture at all,

“sesond, st a later date the suthor proposes to writs a
more comprehensive thuu on ‘;Ihpluﬁ ‘terms in Contrects
Generally” and in oxder that the pressnt inquiry could be uga-
a part of it, the present title of this thosis has been QIEJ;QN

1t must, bowever, be mede olear that for the present it
is proposed mersly to examine the seope of implisd authority
of agents so far as they bsar on the rights and obligations
of third parties, However, for & better comprshonsion of the
scope of this inquiry it appears neceasary, briefly, to sma-
mine the theory upon which "these implied terms" rest.

- While it is correst to state that the broad propesitien
of law is that umnur?/tm rights and odligntions of parties,
to & centract of um:f are sainly and ususlly drawn frem the
express terms of o mtm5 written or oral, 1% mt be denied
that many terms son %o added to the contruest by implication,
uu u;;mm parties enter inte a contract sgainst a ocertain
mmm)‘ and 1t is hard to sonceive of s centmmet as meyely o
isolated ut?/ in the large majority of cases, FPrequently, we
have o dackground of familiar usage oy cuitom or course of
Geoling; eccasionally nesessity or ewergeney play part %oos
there are certain torus which are implied by statute; in mexy
oases 1he courts have drawn impliestions to be sdded to the
written terms of o seutynet on the gyewnd of giving "dusiness
stfiesey® to the sontrests 1o be sunstrasd by them.



&

It is not proposed to examine here m ingredients of
custons or usages of trade and the tests !uiﬁ down Dy the
 gourts for their incorporation ss terms in & contrast. 7This
. aspect of the matter will be fully discussed im Chapter ¥V of
this thesis. In fast, it is not too much to say that custes
or usage of the trade hag plnm 3 Mupiwml part in the
development and construction of modern comuereisl law, The
general ambit of the contractiuval obligntions. arix usually pre~
vided in the written terms of a contrast, iut ‘very often the

ytrtiu,j g:r mu th:mm mnnu-umc or olumsy aut?-m:; v,
to cover an inoidental contingeney, fhnd if the law did mot
pernit their incarperstion ia the terms of & eontraot, the inevi-
mz- result would de to negative tutr deaign, In such & ease,
fuagu have themselves supplied terms whioch have had the uttuﬁ
of inplenonting the pnnmc intention of the ocontraecting
parties, The idea of the gulgn always is to give "business
efticscy” to the mmtmt. A reagonable explanation has often
besn offered by the cwﬂa for deing so, They have sald time
and sgain that they are merely trying to do that whioch the
parties themselves would have done had they thought of the

matter. ”

he
The judges beve leng assumed to exereise this function

many years ago., Turming for & mement fyos inplioations of
authority to the area of implied contracts generlly, ome of
the leading cesss iu England, decided many yesrs age, sets out
most adnirsbly the theory debind these implications, In the
esse of the Masrece’, the Gefentants, Wharfingers, had eutered
T (se9) te m.D. & """
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into 8 contract with the plaintiff for the landing nud ;ltaﬁns
of certain eargo so that the plaintiff, s ship-owner, could
discharge his vessels at their jetty. The jetty extended inmto
the river Thames. The parties realised that the vessel would
be grounded at low water, While the vessel was boing unloaded,
the tide edbed and ghe pettled on s ridge of hard groumd
beneath the mud, The plaintiff brought an setien for the conse~
quent damage. There was no evidencs that the defendants had
ever gusranteed the safety of the anchorage nor was title to
the bed of the river adjoining the jetty vestsd in them, but
in the Thames Conservators., It is Alluminating to mote the
w}mﬁ portion of the judgment delivered by Beowen, L.J.,
' %I believe 1f one wers te take all the ocases, and there are
many, of implied warranties or ecovemants in law, it will be
 found that in 811 of them the law is raising an implicasion
from the presumed intentisn of the psrties, with the ohjest
of giving to the transaotion sueh sfficacvy as both parties must -
have intended that at all events it should have, Iu bdusiness
transactions such as this, what the law desires to effest by
the implicatien is to give such business efficasy to the trans-
 metion as must have been intended st all evenis by both parties
. who Are businessmen . « « » The question is what inference is
" %o bs drawn where $he parties sre dealing with each other on
. the sssumptios that the negotistions are ts have some fruis,
_ané where they say mething adout the burdes of this usfereseen
'peril, leaving the law %o 1uise suoh Inferences &s Sre ressen-
 shle from the very mature of the transaotion, *



We

| The pr:lmtplt 0!‘ the case hap often u«: invoked by
the courts. They have, howsver, applied thu with oautien, -

and 1t nust be said that such an attitude has been very pro-

- pere It has been recognised by the oceurts that, though it is
expediont in the interests of justice to resogaise this prin-
¢iple, at the same tin it is equally necessary not te ciu
1t too much elastieity) imwamw they have set lisite %o
its employment. Thus, in subsequent cases the courts have
1aid down that an implication should not contradiet or vary
the express terms of the centract, MNor ean it be made use of,
to wemder contraots mors attrastive in the eyes of muubh
moR, . mmmu, it s for the parties and met m tmtm of
the quu; to determine the msture of their liabilities, The
1initations, imposed by the courts to the employment of the

hav i

principle laid down in the mm)m boen suseintly expressed
by Mae Kennon.L.J., in Shir lav v. mm.zm“w
in these words 1

" *prims fagie that which in any contract is left te de
implied meed mot bs expressed is something so obvieus that 1t
_goes without saying se that, if while the parties vere makisg
their bargain an officious by stander were to suggest some
sxpress yprovision for it in their agreement, they wemld tostity
_suppress hin with e common, 'oR';)of course®s)

It is hard to believe that the predlem — whea to jmply
terus; 1s so sisple as suggested by the lesrned Juige, Sueh
prodblens continmmlily pose thenselves before the sourts amd the

dﬂuhmummﬁwunuan-mumu ——

2. (3039) % K.B. MO8,
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prineiple stated in the came has not besn found to be of any

- great holp in resolving them.

The éowﬂu bave presented two different views regarding
the prinoiples that should govern the incorporation of impl ied
terms into & contract, One view is that the object of mlymlr
a term into s contraet is to give offeet to the intention of the
parties, For this reason it is necessary to mmlﬁn that they
cannot imply a term ﬂniak will contradiet or vary the express

- texms of & amutmt,. Two wopnuuu at law mm out of this

view; First, paamww a ters can omly be. ,um,u 12 it 1s Dese-
ssary in the hmmn sense to give ﬂﬂiw w the oontraet as
intended by the parties, amd it can eonfidently be said that the
tern left to be implied, though uwnexpressed is so olear and
obvious that it goes without miu\’ﬁ’“) Second, megatively mo tern
oan be implied if it confliots or is incomsistent with the inten~
tion of the parties, as expressed in their agreement. The sscond
view may be expressed thus 1 The sircumstances in vhieh terms
will be judfetally implied appear to bave beon extended and a
Justifieation for their taputation in those sireumstonces has

" | besn stated somevhat differently, In the Law Quarterly neview®,

4% 1s observed that t "It is ocbvieus that no contrsct onm ever
be drawn in so completed form that it may not Docome NEGEESEYY,
4f unfoyesesn eivowmstances arise, for the court te fmply terms
which were mever contemplated dy the parties when the sontrant

was nade,.*

L o~ -

3, Bugate v. Union Mamufaeturing Cs, (1018) 1 X.B, #03, 603,
& Voi, 78 (2988 ) p. 487,
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The obgervation of Desning J., in his femous judgment
in the Movietonews® case went & geod deal further when he
declared that "the day iw gome whon we oan exouse an unfore-
seen injustice by saying to the sufferer ‘it is your own folly.
You ought net to have passed that form of words. You ought te
have put in a olause to protect yourself,’ We no longer oredit
s party with the foresight of a prophet or his lawyer with the
dinftemanship of & chalmers.” Accerding to this view, the
oourts can adjust the right and oblizations of the parties
Maving regard to oircumstances mot provided for by their con-
trast,

In Hivas Ltd, v. foxi
the Court held thas there could be implied in the contract of

supleyment a term that the servant undertakes to sexve his
master with good faith and fidelity.

the Court held that in a contmet of muurm agensy uﬂm
_ contained no prevision for its determimation, there was am

~ implied term that the centraet eould be determined on the serve
ing of a reasonadle notice of twelve momths duration,

The nets have been cast teo wide by the courts in England
in introdueing the theory of the *implied ters' as appliceble te

8. British Movietonews v, Lendon and Pistriet manu Lyd,,
{1981) 1 X.B, 190, 308,

8. (1948) Oh, 109,
7. (1987) A, C. 888,



frustration of contract eases for thers it is obvious enough
that the unforeseen thange of circumstances eould never lave
been in the contemplation of the contraoting pariies. Diseuse-
ing the subjeet of frustration of contracts, Lord Wright wrote
in one of his Essveys t!mu' t "that the Court or Jury as a

Judge of feet decides the question in accordance with whai sooms
to be just and reasonsble im its eyes. The judge finds himself
the eriterion of vhat is reasonadle, The court is in this

sense making & contract for the parties, theugh it is almest

bhuhpl_'sny to eay so,*

In implying terms inte & contract the social and seonemie
baokground csn be taken inte consideration. Fer sxample we find
that duties Detween employer and employee in the light of shang~
ing circumstances are today ativseting the sttention of the
Courts. A striking illuetration of the way im whieh the esurts
approseh this question is fownd in the case of Lister v. Jee &
Storsse Co.”. The lssue in this ease was, vhether in the
shasnoe of express agresment, sn employer of & lorry driver was
bound to take out suob an insuranse policy against thivd paxty
risks as would protest only the smployer himself or whether he
he was bound to protect the suployse slss. It wis argwed on
behalf of the employes that there was an implied term in the
contraot of employment that the smpleyer wowld protest the
enployes by insurenes, On the decision of the impertamt questisl
the Julges were divided both in the cowrt of Appssl and in the

A — i S .

L Legal Essays and Addresses, p. 380,
o, (1e87) A.C. 88,
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House of Lords, In faect, it may be peinted owt, blashphemy
though it bs ~ the lssue turned on the judges views of sooial
policy. A permsal of specehes in the House of Lords convinoes
us that what principally weighed with the majority of the
Judges seoms to have deen the view that it would be contrary
to the publie interest if professional lorry drivers were
fwmune from 1iability for negligencs. One of the dissenting
Judges, however, pointed out that swner-drivers wers so imsune
(as & result of insurance) and he 4id not eee why professional
drivers should not also be imwmne, Though the majority turned
down the ples of suck implieation, ths minority opinien dis~
gloses that questions of fmplication do arise on the ground of
changed sovial and economis snvirommente, Various sontractual
relationships vhen exanined in the light of changing pattern
of modern society may invits the attention of the courts fer
isplying terms inte s contraet, and some of the sases noted
sarlier; warrant the inforemee that they are living questiens.
It is suggested that law must ochange in respouse o changed
conditions of 1ife, otherwise it will cause to be & liviang law;
socfety 1f 1t finds it useless will sweep it neide on its
onward mareh,

In evalmting the two opposing views, expressed by the
sourts, it muet first of 21l be borne in mind that the sesond
visw ia largely supplenentary to the fivsi, There s ne dowt
that so far as the first view goes, ids prineiples therein
stated are insentastable, for the simple rensen that the muin
 g4ea of implying tewm inte a sontrect is %o give expression
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%o the preswmed intention of iht contraoting parties, What m
require to assees is whether the first view requires to be supp~
lemented or developed or must it be vogarded as a closed chapter.
If our comelusion is that it requires te be extended im its
seope s« nesessary guestion srises, and it is whether the
ssvond view supplements it within desired legal limits. It i@
submitted that we have to examine the question from this angle,
In the opinion of the author, the firet view is unassailable so
far ag it goes but 1t requires to be extended. Law must of
nscensity grow to keep itwelf abreast of medern developments in
sosiety, if it is te serve any real purpose, Justice Holmes
uttoresd a profound truth in stating "The Lav® he observed

"is slwnys sppreaching and mever reaching consistency. It is
for sver sdopting mew principles frem life at one end, and i$
always retains old ones from history at the other ... It will
bocome entirely consistent only whem it censes to grow"., It

1s submitted that so long as the sesond view is net se utilised
as to tyansgress the bounds of law, it will sexve the great
purpess of developing law on proper lines, and will help te
seintain eguitable justice between the cantraoting parties, 1t
is, therefere, suggested that the second view may ba helpful in
developing the law provided is s applied with coution, While
there is svery justifisstien for implying terme into & sontraet
on the grownd that an exanination of medern sooisl and ssononic
1ife warrants that inference, it will be fatal to $he grewth of
law §f Serms are implied in cases the offeet of vhioh would be
that iz fast the cours steps i the shoes of tha contraeting
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parties, as in frustmation ocases, The two opposing views,
cover the ares of contracts generally and will de wndowbtedly
of help in the study of implied terms in agency contracts,
vhich we now propose to explors., An endeavour will be made,
also to indicate how far in the study of this ares of owr

investigation these two views are of help sud assistance,
An evaluntion of their respoctive merits will then alone be
ponsible. It will not be out of placs to note the view of the
Supreme Court of India yegarding their preference of ons or
other of the two opposing views,

the qmﬂum srose as to the prmiﬂn applieshle for implying
terms in & contrned, and Wanohoo J. delivering the jaﬁpnnt in
the case stated the law thus @

“The principles on which a ters may be implied in contraots
are well settled and it is envugh te refer Hslsbury's Laws of
England, Vol. YIII, Third Edition, p. 131, vhere they are

somsnrieed as follows :

In sonstruing a contraot, a term or cendition not express~
1y stated, may, under sertain cireumstances, he implied by the
courts if 1t is olear from the mature of the transaction or fyrem
sonething actwally feund in the doowment that the contracting
parties must have intended sweh a term or cendition to be & part
of the agresment betwesn Shem, Sush an implication must in all

o -

10, Oivil A 30 of 1558 deeided on 20-8-1961 by the
* mﬁmumnmm.:. Das Gupte

lgﬁn m e
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cases bs founded, on the presused intention of the parties

and upon reason; smd will only be made when it is necessary

in order to give the transaction that efficacy that both parties
must have intended it to have, and to prevent such a failure of
consideration as could not have been within the contemplation

of the partfies , . "

Proceeding further his Lordship Justice Vamchoo observed:
"If a term is to De implied in husiness trunssotions, it must de
such as to give such business efficacy to the transsetion as
must have been intended at all events by both the parties whe
are busincesmen,”® Om the faots of the ocase, there could hardly
be any controversy that the suggested terme oould not be implied,
and for this reason it will serve mo useful purpose to sxsmime
the facts 0f the cage, The primeiples laid down in the vase
show that the Supreme Court of India is inclined to follew the
first view, which may, for the sake of conveniencs, be styled,
as the *ciroumseribed view”. Hewever, it eannot bs said that
if and when any cass of importance, imvelving a thorewgh dis~
oussion and adoption of esither of the tws opposing viwws, comes
for vonsideration, whioh view will find acceptanse by the Supreme
Court. In the above case, & discussion of the two epposing view
points was not called for, and it is, thersfers, pre-msture to
state with econfidence; the leaning of the Supreme Court in Chis
regard with any essnctuess, In the sucoseding oehapters, it is
prepesed to examine the &istinet sources of tmplied autherity of
an agens, snd alse the prodless of poliey and purpose that
mmnm mw-ummm sbjeet one by sne which,
u tl Wt will h mm to slarisy.



14

The mjnt of the implied aunthority of an agent is
governed in India by statutory law, It dees not admit of
catogorised olassification as one finds in the laws of foreigm
Jurisdiotions, netably of Emngland and America, Acocording to
the English common law, and the Ameriocan Restatement of Agency,
the following different sources of implied autherity are dis-
cornible; they are @

1) Course of dealing

2) Apparent

3) 1Ineidental

4) Nesessity ot Emergency

5} Custom or usage of the irade, and
8) Estoppel.

These differsnt classifications of implied suthority will
bve discussed later em. At present, however, an sttempt would »e
made to sxamine eritically the ;mutou‘ contained in Seoctions
187 to 195 of the Indisn Contreet Aot (1872), thet bear on the
swbjest of the inplied suthority ef an agent.

Before exanintag thess, it will net be out of plase te
mantion 88 & passing resark with a single sxssption that the



18

Indien statute does not specifically mention Custom or usage
of trade as a source of inplied authority, though recogmition
is given to it in the deecisions of the Indian High Courts.
This is undoubtedly = serious lasuna, especially so when osus-
tor or usage of tmdp is specifically mentioned ss » ground
for giving authority to an agent to employ a sub-sgent under
the provisions of Section 190,

For easy reference, Sestion 187 of the Indian Contraet

Act is reproduced below 3

*"An anthority is suid to be express when it is given by
words spoken or written, It is said to be implied whem it is
to be inferred from the circumstances of the ease, and things
spoken or writtem, or the ordimary course of dealing may be

acoounted eireumstances of the case,™

A aﬂttul examination of this section im the light of
oase law reveals the scope to be very wide, The types of the
authorities styled apparent, course of dealing and oustonm or
usage of the trade ete. in foreign jurisdiotions such as England
end Ameries are inoluded by Indisn decisioms withim the expre=
ssion "oircusstances of the case®,

A case in point is Sh
There & mﬂ was filed by the puutiu-u»numt, a umt |
in Luckeow, against the Mthmnmt, the Bsjs of
Salempur, fer the mumry of the MM of eloth alleged to have

~ boen purehased by the mmmumunt. The plaintiff

elsined M‘g“‘f* am the price of the cleth, and W 3,117/- tor
interest at m,uu of 12% por annum; the total smeunt deing
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B.6,750/=, The defendant denied the claim in toto. It was
admitted in the lower court, as well as before the Chief Court
that Sarfaras snd other servants of the Rajs of Sslempur, who
admitted their purd!mn- of cloth, were servants of the defen-
dant at the time when the purchases in dispute were made, The
only question for comsiderstion of the sbove Chief Court was
whether these agents had purchased the cloth for the defendant,
and vhother they had authority to do so on his bebalf. It is
important to bear in mind the special cirowmstances of the
case, The plaintiff alleged in his plaint that he had been
supplying cloth ito the defendant's father, and that the praow
tice had besn for the defendant's father to send for the cleth
through servants from the shop of the plaintiff. It was alse
alleged that a detailed sccount msed to be sent with the eloth
and the price used to be paid subsequently, and that after the
death of the defendant's father, the defendant also ocontinued
the sawe practies in respect of the purchase of the cloth, and
the payment of the price. This particular asllegation was
aduitted without qualiffication in the written statement, Om
these facts the Oudh Chief Court laid down the folleowing prin-
oiples of law, which may be quoted @

"Seotion 186, Contract Act provides that the authoritly
of an agent may be expressed or jmplied. In cases where the
autherity is not expressed, the question whether an agent had
or had mot suthority te set in & partioular matter on behalf of
the prizsiyel is to be deoided aceording te the ecircumsiances of
saeh snse, Buving given sur sareful comsideration to all the
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ciroumstances of the case we are of opinion that there is ne
reason to disbelieve the plaintiff, and the servants who made
the purchases in dispute must be held to have had implied
authority to do so on behalf of the defendant, The faot that
the defendant has paid large sums, on account to the plaintify,
seons to us to de very strong oircumstances and almost conelu-
sive uu;mt the defendant,®

It should be noted that in this ease there was & well
established practice that cloths were purchased by the ser~
vants of the defendsnt, and were paid for afterwards by their
master, the Rsjs of Salempur, This well established course
of desling between the parties concerned, sccording to the
decision of the aforesaid case, can be regarded as eiroum-
stances of the cases. As a matter of fact, the langwage of
Section 187 is itself very clesnr where it stated that the
ordinary coprse of dealing may be mntud oircumstances M‘
the ecase, Though the case is mwmut from the angle tlnt :
1t emphasises that a well established practice would be
rogarded as a courss of dealing, and & strong cirvewmmastanes
conferring suthority en an sgent to bind his prineipal; never-
theless the Oudh Chief Court dees mot clearly state as to what
were the other circumstances, besides sourse of denling en
whioh they decided Khe case, The seepe of the ters “cirowm-
stonces of the ease” is indeed very wide, and at an appreopriste
plece the author would like to discuss the seope of i,

Ansther sase in point is Nt
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5%, in which Justice Rewland of the Patas
High Court laid down an important principle of law in these
words t-

*The person olaiming against the primeipal must show
thut the aot done was within the seope of the authority er
ostensible authority held or exercised by the agent and this
oan be shown by practice as well as by & written instrument ...
The plaintiff, therefore, must show a course of dealing by
which 1t was a practice for goods to be supplied to her through
these ssrvanias in the course of their employment, If he shows
such & practice, it will be no answer for the defendant to say
that the particular items of goods 4id not reach her once the
plaintiff has established that they ﬁn supplied to her
servants for her use,*

Undoubtedly, the prineiples laid down in the aforessid
case are important, but it dees not appear fyom the case as to
whether sn agent, if he does umf.{; zp;k/ﬁon bebalt of his prin-
oipal, and the way he aots with hin,bad been subsequontly
sccepted by the prineipal, will that practice omly bind the
prineipel so far as the dealing of that agent is comeerned with
that witu party or will sueh & practice further sonfer an

implied suthority in him te do similar work with ansther persen,

...,g, R4 4 ¥ A Qé. 2 BOESH e o AR ‘ i‘ nn
Cao
inportantiinasmueh as the Ondh Chisf Court 1aid down an impertant

8. AsL.R, 1987, Patma, 528,
8. ALB $917, Owih, 985,
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propesition of law that the ciroumstamees of the esse and a
sourse of dealing determine the extent of the implied autho~
rity of an agent, In the aforesaid ease, the power of the
authority was executed by the plaintiff in favour of Mangeli
Prasad, Though it was mot produced befors the Court, but the
Court observed that from the admitied faots of the ease, Mangali
Prasad had an authority to receive the money, and, therefore,

1t could be presumed that he had authority te do every lawful
thing which was necessary in comnection with that act, The
sourt observed that on previous occasions moneys had been
realized from time to time on mccount of over due insgtalments
and every such paymsnt was aecepied in full sstisfaction of

the instalment on sccount of which it was made, On these faots,
the Court stated 1~

"We are satisfied in the case, both from the eircumstan-
~.ee8 and the previous eourse of dulma.‘ that the agent did net
exesed his suthority in accepting the payment of the ‘mun
mont on bebelf of his master and that the plaintiff acquiesced
1n, what his agent had dome when he reseived the momey and
ohjecied only te the detrayal of the cost of registration by
hin, |

Although 1% oan be hardly dowbted, that the primeiple
1842 down in the aferessid sase is important as indisative of
_ the ssope of seetien 187 of the Indisn Cemtraet Aet, 1t does
‘met threw any 1ight on the gquestion as te whet is the ssssntial
Lest to determine & course of desling, or the mature of the
eirewmstances vhieh wwuld entitle o Gourt of Lav to prenewes
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whether on account of those eircumstances an agent is cloathed
my inplied anthority,

Though unreported, §ita Ram v, Banwari Lal' mey be
regaxrded as an instruotive case on the subjeet of implied
authority of an agent, the learned Judges of the Madhya Bharat

High Court laid down the following prinoiples of law in this
cage !

"An authority is generslly construed in oass of doubt
avcerding to the usual course of dealing im business to which
it relates partly becsuse this may be presumed to be really
intended and partly because the third party may reasonably
attribute to the agent such authority as agents in the like
huﬂmqn ususlly have, Held em the facts . » » 1in & business
concern the Munim could receive the money mnd pass a valid

receipt.”

, Gecided by their
Lerdships of the Privy Council is an exesllent oase, showing
the importance of & course of dealing as & grownd for ‘wunm |
ing implied authority on an sgent to earry om business in a
partioular way, The following passege from the judgment is
gquoted below 3~

"On the evidents ., . . it wap preoved that amongst sueh
Chetty money lemding firms it was the practice for the agent %o
pledge the oredit of the firm and that for & comsiderable time

-

& AL R 3988 (MU,C,) Madhya Bharat 3374,
5 ummu. 537, MCs
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similar transactions had been entered into previously by the
agent without his suthority being questioned, "

The importance of this case 1ies in the fact that it
emphasizes that a well established practice can be a source
of implication of an authority of an agent, and further that
in 8 money lending firm the agent normally will possess the
authority to pledge the credit of the firm as in business of

such a kind such work is usual,

An agent may have implied suthority to act in a parti-
cular menner on behalf of his principal, on the basis of a
courae of dealing. A very commen insteance of thig type of
authority is found in cases where an agent has exercised some
power, repeatedly, not given to him by his prineipal, whe
raises no obj«ﬂ;m; to the exercise of such power by his agent
oven on coming to know of the same. Yhe principal, sccordingly
tacitly sanotions the ¢ontinuance of the practice,

In an American case - w, an agent wap
authorissd to make loans for his prineipal and te ceolleect
intereat but not eriginelly to celleet prinoipal, In his
doalings with third parties, the agont repeatedly collected
prinoipal and remitted it te his prineipal, whe received it
without objeotion. It was found at the agent®s death that Ne
hed slso collseted principsl which be had met aceounted for.
. The Wlm soughs to hold the Borrewer 1iable for payment
:tmmm mmmwmtmmmm:m

"

s, tw&mm%mnh 788,
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aunthority to receive the principal bdut possessed merely a

power to colleot interest., On these facts, it was held by

the Court that as the agent had repeatedly received ather items
of principal and it was never ohjected to by his prineipsl,
implied authority to colleet principal in general had been

given,

Agenoy could be proved, the Court said, "by showing
either a Contraot of Agenoy or oircumstances to prove implied
authority by a course of dealing on the part of the agent in a
partieular capacity, and vecognitiom of his aots by the prine-
eipal,*

There can be no implied authority to oelleet paynents
if the principal gives motice to the purchaser, But, suthority
to eollect may be implied from the fact that an agent has pre-
viously received payments and these collections have been
appreved by the prinoipal.” The sutherity may be derived from
& single act of the agent and the recognition of it by the
principal 1f it is of such a character as to lay the authority
to the agent to do similar acts for the principsl beyond any

question,

The last mentionsd oase, though :l§ laﬁ down & very
important prineiple of law regarding the mcops of a course of
dealing, in usmu inplied suthority u‘u agent, it does mot,
however, cloarly spesify the siroumstances as to what 'tm of
aets will confer an implied suthority in the agent to do similar

T, Grest v. Rwmeriok, 133 Lows 571, 94 N,¥, 510 (903).
. Wileax ve, 2o, Milwe & St, Paml R.R. Co.
s g‘m m&wh :



80ts. The importance of course of dealing as & source of
isplied authority of an agent appears to be a very convenient
mode whereby an agent, though not expressly authorized, way
exereise an authority on his behalf, previded he understands
the mind of his prineipal, and doos eertain aots whioh are
subsequently approved by him, and then, thereafter a pragtice
gives him a necessary suthority to do similar acts. In busi-
ness transsotions it is not always possible for an agent to
receive instruotions from his prineipal, and, therefore, it

is conduoive to do an aot with efficacy for am agent, and he,
knowing very often the mind of his pﬁmipul, ean transact
business on the assurance that it will be subsequently accepted
by his principsl, so the courss of dealing sccupies s predomi-
nant place as & source of implication of authority for an
agent,

It is unfortunate that there are enly two cases bearing
on apparent authority of an agent in Indis. Dehradun Musseorie
iliutﬂa Tramway Co. Ltd., and another, Defondant-appellant
versus Jagmandar Das and others, plniututnﬂmnamh’ is &
onse in point, though duun with Company Law, may nui be
rnuﬂai as relevant to our muw, as the principles are
essentinlly the same. Some impertant points of differsnse may,
however, be borne in mind between » director of a Company as |
an sgont of the Company and an ordinary sgent snder Contract
Lew, A directoer is an agent of the Company in his centractual
oapaaity and he is & truastee in respest of mm'lmm
Sies, With ithese diffevences hmd. the mu-:mmm

——— . o————— —

o h_‘t”ﬂp~mg m‘ 144,
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be briefly stated thus 3~

The plaintiffs were the prepristors of a bank at Dehra-
dun and the Company had an mccount with that Bank, On 19th
January, 1923, the plaintiff allowed the Company, at the
request of the Mamaging Agent, My, Beltu Shah Gilani, am
overdraft of k, 25,000/~, The mortgage deed im suit was exe~
outed sn 19th June, 1923 by Mr., Reltu Shah on behaif of the
Company in favour of the plaintiffs to secure the overdraft,
The defendants aduitted receipt of the comsiderstion by the
Company, The defendants did mot object in treating the plain-
tiff se unsecured sreditors; their only objection was that the
morigage was void and not binding on them for various reasons,
It is not necessary to examine thi vaﬁwu grounds of objeo~
tion raised in the case challenging the validity of the mort-
gage deed ap the Court found that the necessary permission mot
having heen obtained by the Government had rendered the
nortgage A void,

The only peoint of importance that arcse in the sase was
| whether the Managing Direetor had pewer to b’m't noney and
execute the mortgage deed under the civeumstances of the case,
The learned judges of the Allahabad High Court yelying ,m L
14,39, of tne '

i

Rushp

Xt T L0 L i AT I i e WO

sarlier onse, Ban 3 Singh , |
sane Conrt, 1814 down the following principle of law®. . . &
company 1s lisble for all asts done by ite Diresters evem
though wnsutherized by it pwruu such acts are within the
apparent authority of the Dirsciors and net ultra vires of the

4
e e

10, ALK 1935, Allababad, 206, |



Sompany. Persons dealing bonafide with s mamaging Direotor
are entitled to assume that he has all suoh powers as he pure
ports to exercise if they are powers whioch, secording te the
Constitution ef the Company, a Nanaging Direetor can havs,

We agree with the Court below therefore in finding that the
Company is bound by the mortgage ao far as company law is
concerned, "

The principle of law stated above is correot, and is
alse supported by various English decisions e.g. (Roysl British
Bank versus Twrquand) ”‘. It is unfertunate that the learned
Judges have not explained the meaning of the term "appareant
authority”. The legal profession in India, and scholars of
law cannet rely wpon the discussion as being in any manner
helpful to them for tracing the development of Indian Law
relating to apparent authority of an agent,

The other csse in point 1s Bam Pertap versus Marshel1il,

The fasts of the case may be bhriefly mentioned as follows i

Ram Pertap, the appellant was the son and legal yepre-
sentative of Babu Girdhari Lal, a banker, duﬁunﬂ. earrying
on business at Musaffarpur in Bebar, In January, 1820 Girdhari
Lal began to aot as banker to the Mesh Chapra Indige Pactery
in Tirhoot, In the accounts it is oslled Indigo Coneern, At
thet time Brig was the proprieter and Manager of the fastery,
having an abselute right o & balf share bn it, and being the

11, (1886) 24, L.J. Q.B., 327,
12, 56 Calouwtta, 701 P.C,




‘ lnuf of the remaining half shares, The respondent, Mr,
Marshall was the broether-in-law of My, Brig and he held a
mortgage of the half share of whioch Mr, Brig was the ewner,

From Tth January, 1890 to the 3ist October, 1891, Girdhari lLal,
‘Who for the sake of convenience will be referred to as the Bank
supplied funds for earrying on the factory upen Tankhas (orders)
drawn by the manager om the Bank, The coneern was financed by
Messre. Gisborne and Company, Caloutta, Mr, Brig used to draw
hundis upon them and these wers made over to the Bank, whioh
obtained tlul proceeds of them and orsdited them in the scoommt
with the conocern. Monthly aoccommts of receipts and disburse-
ments used to be sent by the Bank of the Indigo Fastory in dup~
lieste, Ome of these used to be signed by the gomasther of

the Bank, this used to be retained by the faetory, and the other
sent without any signature used to be signed by the Manager and
sent back to the Bank, Evidence, in the oase disclosed that
roliance was first placed on ihe sccounts of February, 1890

snd was headed "Jusma Xumet account of money of the Meat Chapra
Concern, per gunnah Bisara as per tankhas signed dy Mr., Brig
manager and iuprlﬂor of the said concern through the Banking
“firm of Babus Jit Ma) and Girdhari Lal Mahajans of Musatfarpur,*

A balance of M.11,395-13-6 due from the comeers to the
Bank appeared from the sforesaid mccount. At the end of the
accounis & statement was made by Mr. Brig that it was correet,
The accounts continued u be headed and attanted by m'. orig
“*iu the m % and nulu&iu that for Mﬂur, 18%0, ‘I'Icu
wns & shange in ke aceomnts of Jamwary, Pebrusry and Mared,
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1691 only to the extent that Mr. Brig was ecalled Manager, his
name appearing in the accounts, which were attested by him

down and including Ootober 1891, Im 1890 Mr, Marshall purchaged
the interest of Mr, Brig in the factory who t1ll then managed
it on his accomnt, and continued to manage it on behalf of the
new proprietor from the Ist November, 1860, whem the Indige
season 1890-01 commenced till l(m;ch. 1891 when he left, The
plaintiffs tirm, after the transfer, continued to supply cash
for the management wpon the Manager's order. From time to time
in payment of advanoces hundis were drawn by him on & Calcutta
firm referred to above, whioh financed the Indige concera, and
were handed over by him to the Bank, On these faets, the

Privy Council observed that :- |

"It was admitted that the Mussif-Gomasther who eonduoted
the business of the Dank, soted in good faith, He might honest~
1y and reasonably have delieved from the previous transactions
that M, 25,000/~ were contended to be applied im the same manner
as the payments bad been applied imn the previous nceounts, The
course of his business was rather botween the Bank and Indigo
faetory than betwesn it and the setual preprister. It was mot
proved that the Bank had any intimation of the ochange of the
propristorship, except what appeared in the heading of the
accsunts, Neor was there any evidenvs of the terms of the
sgreensnt under whick Msrshall became the proprietor. There
may have been, probably was, some notiee of the debis er liabi-
'1ittes of the somvern, Their Lordships eammot agree with ihe
High Court when they ssy that the burden was on the plajutifs



to prove this agreement by obtaining diseovery and inspeotion
of documents. If Mr, Brig was eareless, as he said in his
ovidence he wan, in signing the accomnts as corrsct and

Mr. Marshall was negligent in mot examining the acoounts,
eopies of which were at the faectory, the loss ought not to
Iall on the Rank, Having regard te the nature of the transso-
tions bdetween the Bank and the Indige Factory, and to the only
information whieh the Bank had of the shange of proprietorship
(Mr, Prig continuing to be Menager) their Lordships think the
Munsif Gomasther might reasonsbly suppose that Mr. Brig bad
authority, and that in the honest belief of that fact he con~
tinued to make the advances, They will husbly advise Her
Majenty to reverse the deeree of the High Court, to dimmiss
the appeal to the High Court, with costs and te affirm the
deeree of the firet Court. The respondent will pay the cests
of the appeal,” | - |

. The prineiple d-mmu from the above case is sthat if
the contracting party had been nade inte an honest belief in
the exercise of the aunthority te the extent apparent teo him,
he will certainly have a remedy against a prineipal, This onse,
no dowbt, furnishes an exeellent illustration of am apparent
authority, though the case does not throw any light on the ques-
tion of the requirements of am appsrent authority mor is there
any discussion whether the Privy Couneil thought that estoppel
or some other souros of authority was the basis of senforring
& right in the third party to proceed against the prineipsl.



The meaning and scepe of the werd 'Apparent authority*
has net, unfortunately received the mtiemtion of the Judges of
any High Court in India, This attitude of callous imdifference
on the part of the Indian Judges is not surprising as the term
had been a subject of controversy amongst judges and distin-
guished writers of England and Amerioca, The precise meaning
and scope of 'Apparent authority' is not yet settled inspite
of rich foreign material available om the subjusot, A eritical
examination of the conflioting opinion, available in foreign
writings would, it is trusied, eonduce clear thinking.

"mam‘ are several different views which explain the
basis of apparent authority. |

First, the theory of agency by esteppel. The fastual
eircunstances under whiech it 1is applicable, require the follow-
ing econditions to be satisfied : (1) Where the principal has
made a reprssentatiom by conduct or worde; (11) that A has
autbority to aet as his agent; (111) to & third party T;

(iv) nlumtﬂ to decoive ¥ (v) snd im faet relied uponm by 7.

" Though it is undoubtedly correct to siate that the fao-
tusl position in cases of apparent suthority are similar to
those sreated by ostoppel, yet thers are certsin differences
which must be moted. Deception and change of position of the
third party are the key note of estoppel whereas these ele- |
mﬁ are not mm in um m M ummm mthwﬂtm

m ms. mm m«wx richuv wi&tt ont whm! is
MiMXr, s tort thesry based upon & wisrepressutation of
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of facts which causes harm to ancther. There are seversl points
of eriticism of the estoppel theory. Prof, Povell's arguments
against estoppel as the basis of apparent authority may be

noted :~ (1) it does not oreste the vrelation of principal and
agent, it merely affeots the relation of prinocipsl and third
party by preventing the prinoipal from denying that he is liable
for the scts of the agent,

(11) the doctrine of apparent suthority was established
before the courts used the language of estoppel though this

contention is not conelusive,

(111) the dectrine of estoppel doss not explain why. the
principal can also sue the third party though it explains how
and why the third party can sue the prineipal,

Though the doetrine of agency by estoppel has been
severely oriticized we also find ample support for it in sevemnl

oourt decisions.

Second: The American Re-statement of umr” { svoond)
presents another theory, which states that apparent authority
applies to cases in which the principal has dome something which
has caused, & third person to believe that the agent has autho-
rity to do & specifie aot or series of acts and the third person
deals with the agent with reference to the appsarance for which
the prineipsl 1s responsidle. The merits sand defects of this
theory will be discussed later on.

13, Sestions 8 and 189,
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| Third 1 According to some sutherities the basis of
apparent authority may be a course of dealing or custom or
usage of the trade,

The author, however, is of the view that it is better to
regard the term "apparent” only where the agent in faot has ne
authority but appears to third party to have sutherity because
the prineipal has made a representation either expressly or
impliedly to that third party, Apparent authority, therefore,
is no authority at all, It depends reslly on a representation
by the principal to the third party, Ewswt'® states that the
principal's liability anpmﬁ "upon the ground of appearance,
f,6. upon the grownds of estoppel.”

In Rama Corporation Ltd, v, Proved Tin General Iuvest-
ments Ltd, “; Slade J; said that : "Ostensible or apparent authow
rity which negatives the existence of actual authority is merely
& form of estoppel." There is om the other hand the conflieting
opinion of Devlin J. 1n & well known case'® where he has stated
that the doctrine of apparent suthority is not based em sstoppel,

The theory stated in the Restatement of Agency regarding
the basis of apparent suthority is indesd correst snd is supported
by many court decisioms. The only defect sppears to be that the
nets are cast too wide se as to include course of dealing, custem
or usage of trade also as the basis of it, and thms prevides;
other souress #! fmplication a3 well within the scope of apparent

14. 16 Harv, Law Review 168
18. (1983) 2 Q.B, 1471,
16, Esstera Distribuwtors v. Goldring, (1987) % Q.B, 600,
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authority,

In an Ohio oasel”, the facts were as follews :~ The
defendant ran & hotel in cleveland -~ obvicusly & small and wn~
important place, and when the plaintiff arrived late in the
night, a man in the lobby *"who appeared to be in charge" went
behind the coumter, registered plaintiff, and took jewels and
cash from pleintiff to be put in the safe, giving him a reeeipt
thereof, signed in defendant's name. In the morning it was
discovered that the man "who appeared to be in charge™ was an
impostor and had decamped with the jewels and cash. On an
action by the plaintiff the defendant set up the defence thai
the person who pesed ag her agent was not so in faoet and that he
had no authority to accept and keep for safe custody jewels eor
oash on'her bohalf, It was accordingly arguaed on her bebalf
that she was not liable. The court, however, held that defen<
dant "by ‘Mr voluntary act or,hy'mr negligenve, had plm# BOND
one in a position inwc it would appear to any one coming in
to $tma 8 guest at the hotel that he was properly in charge,
and that therefore she had made herself by her cenduot respensi~
ble for his sots.” The agenoy, the court ssid further, “is
oreated by estoppel.™ A mimilar case in point is & Missourt
un“. in whioh an impostor in defendani’s transfer effice
recoived plaintiff's trumk cheek, vhich was never recovered eor
tmmood out, Both t!mn cages tumuh sxomples of estoppel as
being the basis of apparent :uthr&tr. The author bowever,
iuu thés mﬁ o Mw that estoppel should be npm e
» umn souros of muntm of aunthority and that these

oasey m& not be md aa dased on apparent nt»rﬁr.
T R T e T IR Y T Bl T E
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In many cases it is held that whers principal puts any
person into a position where certain powers sare normally sxpected
to be exercised, the prineipal will be bound by the exercise of
those powers even if the one in question has been specifically
withheld, |

In & Pennaylvania uuﬂ

Finance Corporation - the faots were that the manager of the
Auto finance Corporation made an arrangement with a buyer who

was in arrears, wherehy the company retook the car but agreed
to return it later, on full payment. On these facts the Court
held that the manager had at least spparent autherity to nake
guch an arrengement, It cammot, however, be denied that there

are limits to the apparent authority evem of a genoral manager,

Cases where the agent alone knows whether what he is
doing is in faot n@tnin’nia authority have posed problems, It
is well known #hat the freight agent of s rail road has anthori-
ty to issue bills of lading for goods received for shipment,
and only for geods so received. Normally the agent alone will
be in a position to know whether or not the 5111 represented &
real or & fictitious carload of grain., Amy persen who tries te
£ind out from higher appeals of the road if the bill were geaw-
ime could only be direeted to find out from the agent soncerned,
Fo take another familiar example, if a loe¢al mamagery is sutho~
rized to buy goods on eredit ealy mpto & certain ampunt and &
pmtm. seller, knowing this, were to. mun whethor the lhxt

19, (i’” ) 129 Pa. Super, 459,
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had been reached, in the sajority of cases, recourse to the
local manager would he negsessary, since guch other possible
alternatives as are credit of the books would be too slow

for the needs of Commerce,

Again, there may be a case where an act externally
within the course of authority say not be so 1f done by the
agent not for the benefit of the prineipal but for his personal
gain, Suppose an agent authorised to write guarantee policies
writes one but the secret motive 1s of supporting the eredit
of & dowbiful conmcern in which he is personally interested,
elearly not with the least ides of benefitting his principalts
business, If we assume im such a cage that the aet is unau-
thorised in fact, it is sertainly not within the agent's appa-
rent authority,

It must be kept in mind that in a)ll these cagsen alag-
cussed above, there is mo apparent authority. In the cases
&t hand the prinoipal has made no misrepresentation and, there-
fore, cannot be held in any way responsible. Imspite of al}
thess legal diffienlties our instinot is likely to suggest thag
the principal should be held responsible., The sitmetion cells
for a sympathetio considerstion of the avkward pesition in whieh
the third party is placed, and scoordingly & feeling arises
that his grievances should be redressed,

In the firet m third of these above mentioned cases
the law todsy agress with our sentiment. In the d111 of lading
sases 1R which the prinoipal wes once held non~lishle by
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suthoritative deoisions of the Courts, both in England® and
America®'; nis 11ab111ty 1s mow clearly established, st least
in America, both by statute and amuma’z. The English law
appears unocsrtain,

In the oase of the agent sxternally acting within his
authority, but with an improper motive, a leading English
23 ostablishes the primcipal's 1iability and while

American aunthority is meagre, it would seen to favour the
24

caso

same view,

In the American Restatement of Agency, Section 140, 1t
is said that Principal is bound where Agent was authorized, was
apparently authorized or "had a pewer arising from the ageney
relationship and not depending wpon suthority or apparent
authority,™ It is now common to say, agreeing with the view
oxpressed in the Re-statement that prinmcipal 1s bound in enses
of the type we have been discussing because the Agent had an
"Agency Power,"®

It appears desirable to examine the extent of anthority
of the agent of an undisclosed prinoipal. In Watteau v,Fenwiek?®

30, Grant Versus Norwsy (1851) 10 C.B. 665«16,L.7.(0.5.) 504
21, Baltimors & Ohie Rly. v, Wilkens (1876) 44 Ma, 11,

33, Olesson varsus Sesboard Air Line Reilway Ce.(1939) 278,
U.8, 349, '

23, Hamdre v, Burnand (1904) 2 K,5.10 noted in 17 Harv. L.Rev,
“ and 50 1Q.Rev, 234, » ‘

84, Msoklin v, Meeklin (1944) 315 Mass., 451,

25, (1893) L.Q.,B, 348 moted im 10 Cal, L.Rev, 768, 7 Haw., L,
~ Rev. 40 and 9 L.G.R. IIX,
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the faets were that the defendant bought & beser house but retained
the prior owmer as manager, no notiee of the change in ownership
being given and the prior owner's name remaining painted oever the
door. The Manager was authorised to buy nothing but bottled sles
and mineral water. He bought cigars and other things om eredit
on mr&wp eccasions, and for these acts of the manager, the
owner was held liable. It was axrgued in the case that there
c¢ould be no apparent authority in the manager, dut Willis, J.,
244" . . , Onve it is established that defendant was the real
principal, the ordinary doctrine as to principal and agenmt
applies ~ that the principal is liable fer all the acis of the
agent, which are within the authority usually confided to an
agent of that charscter, notwithetanding limitations, &s between
the principal and the agent, put upon that authority.”

There are sertain unn”. contrary to this, and it has

a1

also been eriticized by some commentators”’, but there isg mo

doubt that it represents the law in England and ihe prevailing

view in America®S,

The inferemce that such “implied authority” is given te
the agent is drawn from such ciroumstances as the mature of the
agency and the type of bDusiness to bde transasted,

3¢, (1919) B.L. R, , 883,
27, 23 Barv, L. Rev, 513 (P.R. Mechem): Seavey. 29 Ysle. L.J.

859, 879-881, 599-801, Studies in Agenoy 90-81; by Geodhart
and Hamson; by Montrose 17 Can. B. Rev, 893, |

28, Breoks v, Shaw (1908) 197 Mass, 376,
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"Apparent awthority” aceording to Bewstead inm his Law
of Agenoy is & Phrase wide snough to imclude the following t=

(1) Wnere authority of an agent has heen expressly
exciuded by private imstructions of the prineipal, but the
third party being ignorant of ihe limitations, is entitled to
assume that the agent has authority, In such a case, it is the
Sppearance of the suthority that does mot in Taot exist that in
this situation regulstes the relationship hetween prineipal and
third party, and aecordingly the phrases "spparent authority®
and "apparent seope of authority® are used in contrast to
"actual suthority®, in ehapter 8, Section 1 of (Rowstead - Law
of Agency), which considers the extent to whioh a prineipal is
bound by his sgent's acta, |

(11) The suthority apparently conferred by am instrue-
ment, the principsl baving by private instructions sxelnded er
limited such authority.

(111) The suthority with which a person appears to be
invested who is held out by another as having muthority when in
xut he bas no actusl authority or mo autherity from which the
represented authority could he inferred.

An explanation of these three different eategories 1a
furnished by an cmiutim of the mn of Article 80, mwm
1, Chapter 8 &x MMM Imr nz Mmy fo |

| Mrz 20t dons by an agent fputsmnr sn the principsl’s
‘Behalf and vithin the seepe of his sstual sutherity, is dinding
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on the principal, with respest to persons desling with the agent
in good faith, even if the sct be done fraudulently im further-
ance of the agent's own interests, and mot in the interests of

the principai,

Every act done by the agent within the apparent scope of
his authority binds the prineipal, unless the person dealing
with the agent has notice that in doing such set the agent is
exoeeding his authority,"

Certain conclusions can be drawn from the above article,
They may be stated thus t~ (1) A third person ignorant of
any limitations upon the agent's autherity privately imposed by
the prinmeipal, the agent will appear to have the antherity whieh
would be implied from the circumstances of the ageney.
(11) Where a third party has notice of the contents of a deou-
mont emanating from the principal, whieh iyumrly construed
gives an appearsnce that the agent has a certain authority, acts
of the agent within the scops of the apparent authority will bimd
the prineipal, notwithstanding that the primcipal may privately
have given instructions te the sgent limiting or exeluding the
suthority se apparsntly conferred,

In certain cases an undiselosed principal is deund by acts
of his agent beyond the soope of the ageni's actoal authority, but
such cases, it is submitied, cannot strictly be upen the basis of
an apparent authority. Yhe ressens are mﬁnc for the agent
appears te the persen dealing with him te be himself a prineipal,
and there is Bs sppesrencs of amy sutharity to bind smether,
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Muoh dowbt exists on this problem and judieial authorities 4
are meagre. The controversy however is largely concerned
regarding three different osses which will now be disoussed.

Edmund v, Bugh';;“ is an important oase inpoint. The

facts of the ease may be briefly stated thus -

A owned & business whio!; wag carried in the name of B
with B as Manager, B appeared to be the principal. It was
inoidental in the ordinary conduet of such business to draw
and acoept bills of exchange. A forbade B to draw or accept
bills of exchange. B aceepted a bill in ihe name in which the
business was oarried on, It was held in this emse that A was
l1iable on the bill, The sscond case in peint is

mw which has already besn discussed onm

an earlier page,

The third ease in peint is W. The faeote

of the sase may bhe brisfly stated as follows -

" A sppointed B as the manager of a hotel owned by A, and
the licence was taken out in the mame of B, who appeared to be
the prineipal. A told B to order spirits from a certsin brewery
only, but B disregarded this instruction and ordered whisky from
Ce It was held by the Court that A ‘ﬂ#yl\lﬂi‘l* to C for the price. _

20, (1688) LR LQ.B. 97,

(1808) zm.m 348, Dev, ot.

‘\‘Au‘i.‘, Restatemont, Agemey Art, T (1938), — (13 (0)2 K. 8, 339Dw~c<
| WJ/E‘JC» A @9{) [ K.@, 459 O*Kwnoﬂ‘wirmgl
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It may be respectfully submitted that the act of B, as manager,
eannot be regarded to fall within his apparent authority, as

the manager of a hotel, who is known as a manager omly, to buy
spirits from anybody he chooses. _

Inn discussing the subjeot of "apparemt authority” a
question which naturally srises is what features distinguish
ireal! from apparent authority. In case a principal communi-
cates his assent expressly or implied to the agent, the autho-
rity is real, but in oase the prineipal notifies his assent to
a third party, the authority is appannt”‘ The expression
. "apparent suthority” was first introduced dby Lord Ellenborough
in Pickering versus nugg“ and the expression gained ourrency
during the 19th Century. The sxpression “"appareat authority®
has & more practical utility too. To explain this, suppoase
that T is about to contract with A, whe clains to be aeting
for and to have full authority !my P, Vhat 1s T to do in this
situation 7 He has three and only three alternatives. In the
girst place he may refuse to deal with A until he has consulted
P. This would, needless to say, be the safest thing to do;
and indeed, lomg Boreford, C.J., told a dissppeinted third
party, never to bs wise after the event, Though, it is wadowd-
tedly the best course to adept, the precaution of first commm-
nﬁwm with P would make a law of agency quite redundant,
sinse T would be contracting with P rather than with A. In the
second place, T mey deal with A on the understanding that whate
ever huppens, he will have an sction sgainet A personslly.

83, (1813) 15 Bast. 28, . - “eotalimant "‘Sj?mvj, At 7 (1932)
33, (1818) 35 Esst. 3.
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The broad answer is thatfnut appear to have the
authority to ast as he does; or putting this more correetly A's
asuthority must be presumed or inferable by T in the llﬁ!
circumgtances in which A and T find themselves, The eircwum-
stances are mainly of four kinds i~ (1) A's anthority may be
inferred from his position or the tasks he performs or (ii)
the authority is inferrsble fyom & definite course of dealing
botween A and T or, (111) the autherity is inferrable from A's
sotual possession of the thing to be sold and (iv) an authority
may be inferred from A's written autberisation, the terms of
which may well appear broader than P meant to be,

It is suggested ihat it will be desirable in the
intersst of olarity that the differeat sources of an agentts
suthority ars so evolved as not to overlap sach other, vith
this domimant ides in view it would be better if "apparent
suthority® is mot mixed up with a course of dealing, estoppel
or holding out,

Having examined the different views pmmtu‘ by

Jurists regarding the nature of "apparent authority”, and besr-
ing in mind that it is desiradle tht the different sources of
implication be kept entirely npnmh, it appears to the suther
t&t the seope of apparent authority after eliminating course

of dealing, esteppel, holding out or custem or usage of trade

as the basis of such suthority, the only real oases whioh appear
%o be coversd by apparent autbority are where the prineipel has
pernitted o cansed an agent to sequire a veputation eof mm
ﬁmuw to ds sevtain m of things which reputation may tt
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oreated by the authority usually confided im such agents or
conferred by a power of attorney, but later on is withdrawn b:rv
the prineipal without notifying to the third party., Where such
a position exists, it is sbvious that the sgent really has mo
authority but the third party is entitled under the law to assume
that he still hes suthority., Such ozses would gemuinely be
regarded as oases of apparent authority. Another class of
eases whioh may also be included within the scope of apparent
authority are where a mercantile agent with the psrmission of
the principsl has the possession of goods or property or docu~
nents of title and he them has apparent authority to trensfer
them for value to s bonafide purchaser without motioce of the
defoot of title in the mercantile agent., This law is contained
in Seetion 27, the Indian Sales of Goods Act, as almo in See,
of the English Sales of Goods Aet., The author, thtg!tan,
regoxnends that sither under Section 187 ef the Indian Contraot
Act apparent authority may be mentioned as a grownd of implica-
tion, and its ingredients will set out or a new Section may be
added subject to the same conditions, Warren Seavey, a distin-
guished Jurist of America, is precisely of this opinion, with
the only differsnce that bhe is inclined to inoclude cages within
the seops of apparent autherity whers autherity by implicstions
arise from the custom or ussge of the trade, It is already
swbmitted earlier that this viev doss not appesl to the ‘autbor
insguuweh as thers will be an overlapping of twe distinet sources
of implication inte one,

An impertant questien arises for determination wnder
mm«mmmmut. to wit] cam a wife
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be regarded as an agent of her hushand for incurring debts for
various household necessities or for the personal expenses ef
her ahuaaml m horself, and is she entitled to pledge the
eredit of hor husband, on the assumption, that she has implied
antharity on his behalf to do so. A eritical examinationm’ of
sone Indian eases will throw sufficient light on the subject
of inquiry.

A case in point is Pusi Defendant~appellant versus
Mahadeo Prasad and others>®, plaintiff-respondents, The faots
necessary for an appreciation of the primciples of law laid
down may he briefly stated as follows 1= Parmi, the wife of
Pusi and her husband's brother jointly executed a bond on the
Ist Jaaury,‘ 1875 for the payment of moneys borrowed to pay
8 debt due by her husband and his brothers and hypothecated
the family house as & Collatersl Seourity for the repayment
of suoh moneys, " The following passage from the judgment is
quoted here i~

*Respondents sued mot only the obligors, but also appe~
1lané, and clsimed to make him lisble im person and property
Jointly with the obligors, for the whole debti; and the lower
appellate court has allowsd the claim on the ground that the
husband is lishle for the debt contracied by the wife. This
1iability, however, cannot be impossd except whem the wife has
Bad sxprees suthority frem the hushsnd, or under oirowmmstances
of sueh pressing nessssity that the suthority may be implied.”

84, l.L.B. 8 AL1, 138 (1881).
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The learned judges advanced various reasons for not holding

the appellant 1iable, They may be stated thus; firstly the
money whg borrowed by the wife to pay an instaiment of & debt
due by the appellant and to obiain money for expemses of oul-
tivation, In suoch a oase obviously the question of the wife
possessing an implied authority could mot arise in respect eof
the first item and secondly regarding the money taken for eul-
tivation, there was no evidenoe to show that it wes in faot
required for cultivation for her husband's land or thai she .
personally received any money en that account, The ’lun, added
their lLordships, was taken for a joint purpess of the Hindu |
Fonily and henee no implioantion of suthority could arise in the
wife to pledge her husband's credit. It was really a surpris-
ing featurs of the ease that the plaintiffs deslt with Parmi,
the wife of the appellant, as making the dispessl of the pre-
perty in her own right snd did not leok upen the hushand as in
any way responsible for the debt, The learned Judges, having
due regard te the cirvumstanses of the case stated above, held
that the appellant and his property were exempt from 1iability
in 1iem of the dedts inmourred by his wife. The only point that
was considered by their Lordships was whether thers was suoh
pressing nscessity as sould be regarded suffioient for givimg
inplied suthority in the wife to pledge her husband's oredit,
This caps, udovbiedly shows & Yery marrow u"mh te th qmn»
tion of the Mlﬂ suthority of & wife to pledge her hushandts |
eredit, WWM” of mummummm, for
mxm wﬂnﬁw m uﬂn net um on ground of miﬂv

| Vet from other mvrm an mt, alm# referved $o eariier.
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Credit, however, can de given to the honeurable Judges,
who deoided the omse for iaying down an important prineiple of
law, though coushed in a negative form that a wife can have no
implied authority to pledge her husband's credit when the loan |
is not taken solely for her husband's benefit,

Another case of considerable importance is Girdhars Lal
Y. W, Crawford®®, also decided by their Lordships of the
Allahabad High Court, Here, a certain W, Crawford and his
wife W. Crawford had lived together ever since their marriage
in 1855, The husband bhad always givenm B, 220/~ per month regu~
larly to his wife by way of nllowance to mest the household
expenditure snd all her own expenses, Nine or ten years prioy
to the filing of the suit for revovery of ik, 589~-2-0 by the
plaintif?, Girdbari Lal., Mrs, W, Crawforxd had been herrowing

money in her own name hy ruqqes or notes of hand from the plain-

tiff. The loan was taken for paying interest on old debts
contrasted by her, It transpires from the evidenee on record
that ome of the loans was applied to the payment of the first |
dedt, which was incurred for payment of medicine, during

Mrs, Crowford's illness. It is also olear from svidense that
Mr, cwwt:w knew nothing about thess loans and that he mever
suthorised his wife to borrow money, On these facts, the
lesrned Judges laid down the following prineiples of law which
i» quoted below 1~

85, LL.R. (1887) 9 All. 147,
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*The Judge has rightly held that the liability of &
husband for his wife's debt depends on the principles of &H%Wt
and he can only be 1liable when it is shown that he has expressly

~or impliedly sanctioned what the wife has done, In the present
sase, the Judge has held that there is no express or implied
ageney, and the ciroumstances wnder which the debts were con-
tracted Support this view, It is not a oase where agency might
be applied, as for instance, of money bhut to & wife to meet
some emergent need, but of successive horrowings over s consi~
derable period, the debt having inoreased by high rate of int-
erest. We dismiss the appeal with costs,"

. In order to appreciate the mmu of the judgment it ias
NOCEABAYY m consider the reasons advanced by the Districs
Judge, fer the simple reason that the lmmé Judges of the
Allahabad High Court have referred to the opinion of the Dis-
triot Judge with whioh they are in complete agreement,

The Judgment of the Distriet Judge of Cawnpere is quoted
below t~ *Fhe husband in this onse contends that he is net
1iable for his wife's dedt, It 1is contended that, being &
devernmens servant, his family could have got medieal advice
without paying for 1%, and that Mre. Crawford was not justified
{2 borrowing without her husband's knowledge te pay off previous
debts, T think the transsctisns are merely simple lean tman
asetions, and no miummmmnﬂnx the m«mm
 proved in this snse, It is met shown that plaintiff loeked m
the mmm sredit, or that the husband ever paid his wife's
Mﬁ; for har on any previous ovcasion, It devs mot appesr
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that My, Gwﬂm‘d was to be called on to execute the bond in
favour of plsintiff, I, therefore, dismiss the appeal of
Mrs, Crawford snd ascept the appeal of Mr, Crawford and find
him not liable for this debt,"

The Court's finding thet no agency was established
between Mr, Crawford and Mrs, Crawford, appears tc have been
based on the following ressons 1~ Firstly, that the husband
never authorized his wife expressly to take loan; secondly
the hushband never paid any of the debts contraoted by his wife;
thirdly, that there was no necesssity to take loan for medicine
as this expense would have been borne by Govermment; and
fourthly, the wife mover informed her husband as te her taking
Joan; and fifthly, the plaintiff never advancsd any loan to
Mrs., Crawford comsidering her to be agent of her husband, and
that he bhad no reason %o beliove that she was asting in that
esapaoity., The various reasons sdvanced by the learned Distriet
Judge, Cawnpore, leave no room for doubt that the wife u'um
not be regarded ae an agent of her husband fer the purpose of
pledging the crmﬂt of her hmm

The wife, uwader the cirowmstances of the osmse could
neither rely en ineidental mor apparent suthority, mor s eourse

of dealing ner ssioppel, mor ratificatien, nor custom or usage

of the trade for playing the vele of sn sgent for her husband,
. The jedgeent delivered by the learned Juiges of the Allshabad
 Righ Cours canmet, thersfere, e sassiled on suy ground, but it
inmmimmmmmmmﬁ mmm;m
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that Mr, Crawford was to be called on to exeoute the bond in
favour of plaintiff. ¥, therefore, dismiss the appeal of
Mrs, Crawford and accept the appesl of Mr. Crawford and find
him not liable for this debt," |

The Court's finding that no agency was established
between Mr, Crawford and Mrs. Crawford, appears to have been
based on the following reasons :- Firstly, that the husband
never authorized his wife expressly to take loan] secondly
the husband never paid any of the debis contrsoted by his wife;
thirdly, that there was no necessity to take loan for medicine
as this expense would have been borme by Govermment; and
fourthly, the wife mever informed her hushand as te her taking
lean; and £ifthly, the plaintiff never advanced any loar te
Mre. Crawtord considering her to be agent of her hushand, and
that he had no reason to believe that she was asting in that
sapagity, The various reasons advanced by the learnmed Distriet
Judge, Cawnpore, 3»% no room for doubt that the wife eonld
not be regarded n an agent of her husband tﬁr the muw of
plmlﬂmz the oredit of her busband.

The wife, wnder the oirowmstances of the ecase could |
neither rely on incidental mor apparent suthority, nor a csurse
of dealing nmer estoppsl, mor ratiffcation, mor custem er usage
of the trade for playing the rele of an agent for her hushband. |
‘fhe judgeent deliversd by the learned Judges of the Allshebsd
High Court cannet, therefore, be sssailed en sy grownd, but it
is wafertunste that the spinish daes Ned Jipakss the grownds on
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vhich authority might have been implied in favour of a wife
to pledge the oredit or her husband for her debts, Neverthe-
lese the judgment is significant as indicating the cireum
stances in whioch it cannot be so implied.

A ocase in point is (firm) Babeo Lal-Bhagwan Das,
plaintiff-appellant versus M, Purcell and others, defendant~
38  {n which his Lordship Justice Nismatullah
stated 1~ "The learnmed Judge of the Court below does not
appear to have appreciated the points which were in contraversy
between the parties,” as between the plaintiff and Mr, Puresll
seversl questions of law and faots arige, If the sum soknow~
ledged to he duwe to the plaintiff by Mrs, Purcell on 2nd June,
1934 represented the price of household necessities nim
were intended for the family, Consisting of Mr, and Mrs.
Pureell, and if they oan be considered to be necessary for
persons in the pesition of 1ife oceupied by the defendants,
the Court may well infer that the wife had mmnﬂty to bind
the M* But as there was not enough evidenes to judge
the oase on its merits, the learnsd Judge remanded it to the
lower Court o determine (1) whether the sum of W, 800/
referred to in the doonment dated 2nd June, 1034, was due o
$he plaintiff in respeot of mecessaries suited to the style
of living of Mr, and Mrs, Pureell; (3) Weather ir. and Mrs.
 Purosll 1ived tegether ss hushand and wife, and the latter
managed the household affairs; and (3) Whether under all the
g;mmm; Wﬂu in wnm. it ie reasomadle to infer

Aoy ————

8, ALRe WM, 860,

opposite parties
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that Mrs. Purcell had express or implied autherity to pledge
the credit of her husband for necessaries of life suited te
their style of living.

Though the case was not finally disposed of (by the
learned Judge of the Allahabad High Cowrt) it is possible to
read into the order (passed by him), certain important prinei-
ples that must be borne in mind while deciding a cass of an
implied authority of a wife as an agent of her husband, Those
principles are that it is necessary to find out from the faots
of & ¢ase whether the relatiomship of hushand and wife exists
in fact, whether the wife is managing the househeld affairvs
and further whether the articles purchased by the wife are
necessaries according to their station in life, If all thase
questions oan be answered in the affirmative the Court oan
decide in favour of the wife as deing possessed of an implied
authority to pledge the credit of her husband for her debts,

Anether instructive case in point is Kanshi Rem, plain-
tiff-petitioner v, B, Nishett Shedman M another, defendant-
respondents®!, decided by his Lordship Justice Jai Lal of the
Lahore High Court, The prineciple of law laid dewn by him may
be repreduced in his owa words as follows i~ "The law on the
sub jeat appearn to be this, ordinarily the husband is not liable
tor any Mu inenrred by his wife merely by virtue of the
relationship of hushband and wife, but if the wife is managing
the housshold of the husbend, then she is to that extemt his

L

8 Adels «u,‘um 18,



agent, and binds him for any 1iability ineurred dy her in
moenaging the housshold, If, however, articles of necossity
are supplied to the wife then to that oxtu;t the husband is
1iable becauss of his legal duty to maintain his wife and

the consequent implied agency of the wife to pledge the oredit
o2 her husband, If the husband and wife are living separately
by mutual consent and the wife bas no other means of subsis-~
tence, then husband can olaim to be absolved frem 1iability by
proving inter alia that under the terms of the separstion he
had agreed to meke her sn allowsnce snd that such allowance
hae been paid by him, otherwise his normal liability te ma ine
tain his wife continues," ’

The judgment delivered by his Lordship Justice Jai Ial
of the Lahere High Court, undeubtedly representa the correet
1aw, but it is unfortunate 'tlwl {1t does not throw any light
on the meaning and scope of the term ‘Necessaries' snd an
explanation of the ters would have been of the utmost impor-
tanes to litigants snd Judges slike im future law suits, The
English law on the subjent is to the same effest, Bowstend
in his Law of Agency has stated that where & husband and wife
live together, the mere fast of cohabitation raises & presunp-
tion that she has snthority to pledge his sredit for necess-
aries suitable to the style in which they live. Bewetead is
supported in his view by the desisien in the case Paquin v,

'”*M“t

S

8, (1908) A.C. 348.
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"This view is alse supported by the principles laid down
in another English case Biberfield versus ntm-”. where it
was laid down that if the wife had means of her own suffieient-
1y ample to provide for her own private necessaries, she had
probably no implied authority to pledge her hmsband's oredit
for such necessaries, as distinet from housebold necessaries.
An 11luminating oage in point is Dr. Kanhayalal Bisandayal
Bhiwapurkar, plaintiff-appellant versus Indarehandji Hamirmalji

Sisodia and others - defendants-Nom-applicants’®, the facts of

| the oase may be briefly noted as fsllows i-

o

' ’::‘a,i The oase of the plaintiff, an eye specialist was that

hngg:w & Hindu woman, eonsulted, and requested him to get
the cdjitiset in her eye removed and entered ints an agreement
to pay the operation and incidental charges. The plaintiff
performed the operation and filed s suit for the resovery of
his aforesaid oharges against the husband of his patient. The
evidence on record showed that the plaintiff direosly settled
Mu‘ foss with his pastient in her personal capacity and net as
an agent of her husband. It was also proved by evidences that
Laxnibai was not completely oured of her silment., The qunxm
that arese for determination in this case was whether the MW
dant, hushband of Laxmibai conld be held liadle for the lwtliw
ties of his wife, tmder the cireuwmsiances montioned above, In
ﬁhw’ words, his Lordsbip Justive Niyogi of the Nagpur High
Gourt was oalled upon te decide whether Laxmibai could legally

‘MWMMMMMHMW“.NMW |

-

“n (tm) 2 %ln m Y W
0. Al (54) 1947 Nagpur, 84,



of the Indisn Contract Aet. Replying on some esrlier decided
cases, citations are mentioned as wnder (i) 3 All, 122,

(41) A, I.B,, 1929 Lahore and (1i1) A.I.R. 1933 Madras 688,
his Lordship laid down the following principles of law whioch
are being guoted t-

"In India, the capacity of & woman to contract is not
sffesoted bx her marriage, either under the Hindu or the
Huhemmadan Law, There is no disability attached to a Hindu
fensle; married or unmarried to preclude her from entering
into & eontract either on the ground of sex or ecoverture. In
terms of 5, 187, Contraet Act, an Indian woman, when she enters
into a contyaet with the consent or autherity of her husband,
is treated as his agent and her aet is made binding on her
husband and in oertain ¢irowmstances the law empowers her sven
without his authority, to bind her husband's oredis . . . other
wise & married woman th bind her husband witheut his autho-
rity but she may be liable on her Contraet to the extent of her
ptridhan property: See I Bom, 121, The perseon whe deals with
s married woman must plesd and prove in what capacity she
purperted to enter into Contraet with him as an agent for her
husband or as & principal on her own account.® The plaintiff
had contended that in view of Seotions 68 and 70 of the Indian
Contract Act, the husband was 1iable for the dsbt contracted
by his wife. 7This ples was amswered in the negative by the
1m Judge in these words it~ “Indesd See, 68 deals with the
supply of nesessaries but that is in respect of a persen incapa~
Bie of entering inte & Contraot o “auy ome whom he is legally
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bound to swpport i.,e. the dependent of a persom incompetent

to contract, Indarchandji was not incompetent to conirset,

and the section is inapplicable to him. As to Sec. 70, it must
be observed that this section cannot be availed of by a person
who relied on an express ¢ontryet as the plaintiff alleged to
bave entered into with Mg, ILaxmibai in the ease., 'The Imshand
never entered into the pioture whem the plaintiff settled the
terms with her. Nor is there anything to show how the husband
received any benefit, It is only sctual dDemefit which will fuxe
nish s ground of aetion, If the wife had been cured of her
ailment completely, perhaps that éimmutumu night be material,
but there is no evidenes on the peint, For the foregeing
reasons I hold that Indrachandji is not liable.

The judguent delivered in the sbove sase, though well
reasoned, and supported by Indian and English suthoritises, fails
to take into considerastion see, 233 of the Indian Contrast Aet,
1673, Seetion 233 is here reproduced i1~ “In casss where the
agent is porsonally liable, a persen dealing with hin may beld
either him or his prineipel, or both of them liable”. The
section has been interpreted differently by different Judges
of the Madres High Court. Conitts~ Trotter C,J., in
Kutti Krishoan Nai v. Apps Nair'l, neid that though the werding
of Seotion 233 of the Indian Centreet Ast, 1873, was very unfor-
tusate, it wos intended to reproduce the English Law, The rele~
vapt portien of the judgment may be stated thus 1= "I have
oons to the sonclusion $hat wiat the seation weans is that the

ool

#1, hhm 1926 Nadras, ma.
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person dealing with the person through the agent may at his
elestion sue sither or he may sue both of them altermatively
in & ease where he is mnot sure whom his exact remedy is
against; but I am quite olsar on the poini that the section
ean only be sonsirued as meaning that he may sue both prinoipal
and agent in the sliernative, and that he cannot get judgment
sgainst hoth of them jointly for the amount sued for. That
would be to turn a liability which is olearly mutually exelu-
sive into a jJoint liability," A Division Bench in Madras 43
bave dissonted from Contts-Trother C.J. in the case discussed
above: Leach C,J,, observing: "There is no ambiguity in the
language used in the Seetion, and I am unable to see anything
unreasonable in the rule, which it embodies . + "

In an sarljer Bowbay case Shivial Metilal v, Birdichana®®,
1t was held that the Seotion ereated s jeint 1liability, In the
1ight of these judieial pronouncements, and also leoking to the
plain meaning of the language of Section 233, it is diffieult
to give it s meaming otbex than that which conmended itself to
Leash C.J. snd his brether Juige in Kadrss.

| The learnsd Judge o;t the Nagpur High Court stated in his
judguent that the plaintiff net having proved that Laxmibai |
sntered inte o sontract with him ss the sgent of her hushand
eould mot meke his 1iable. rw the ressons stated sbove, 1t 1.
mmmw mztm tmt the devision 1s ummm.

43, A.LER, 1989, m, 320 (Shamswddin Ravuthar versus
Shaw ’hnm & Co,)e

43, fsﬁiﬂ m L By m; 0 m.m 104,



Before concluding the discussion of Section 187 of the
Indian Contraet Aot, 1872 it is necessary to consider the axtent
and nature of legal development in India relating to the implied
authority of an agent, The scheme of the Indian Contrsot Aet
appears tobe %o include within Seetion 187, all oases of implied
autherity originating in a course of dealing, apparent authority
or for the matter of fast, flowing frem any other source by
vhich authority may be implied in an agent. Broadly speaking,
Seotions 188 and 159 deal with inoidental authority and autho-
rity in an smergency respectively. Seetions 190 to 198 deal
with the eiroumstances wnder which an agent has implied autho-
rity to appoint s sub-agent, Section i leaves customy and usage
of the trade to the realm of Judiocial decisien and so is Seetion
211, whieh indireotly makes custom or usage of the trade as &
sourcs of implication of authority. It follews, therefore, from
this bread elassification that though the power of a court is
conparatively unfettered and mlimited under Seotion 187, inas-
such as the language of the Seotion + « o *Ciroumstances of
the suse” undewhtedly confers a wide diseretion on & sourt to
bring within the soops of 1t all easep of implied anthority,
dut in view of the broad classifiontion of the implied antho-
rity of an agent, we find that courts have decided cases only
under aﬁﬁt of dealing and apparent sutherity, though mot shuti~
ing its door for consideration of cases arising out of sxtoppel.
Legal dwaumt in suy branch of law has never heen uwniform,
1% has mny adopted s oireuitous and xig sag path. As



Justice Holmes'4 puts 1t "Tne 11fe of the law bas not been
logio but experience.” The history of English commen law is
replete with suoch instences, Legal development of the branch
of law, whioh is yqtns hers investigated, does not show any
signs of development, Unfertunately, our Indian Judges have
never taken the trouble of indicating precisely the main ground
of their decisien, and have taken shelter behind an expression
of wide import *oireumstances of the case.™ To take an

example for the purpese of illustration, the esse

oited, In that case, though there was a clear course of deal-
ing empowering the agent to bind his prineipal by his sots, ons
fails to understand vhf the oourt did not state how far im
deoiding the case they relied on a courss of dealing, and how
far on the 'timunmu of the c¢ase', surions emough, the
learned Judges of the Oudh chilct Court do not anywhers indisate
in the dody of the judgment as to what were the ‘circumstanses
of the case' which pursunded them to take that view of the sase,
Other decided cases on Section .181 Mulul the same lask of
approach with the inevitable consequences that an advocate is

at & loss to understand the trend of the discussions, A elient
Baving & case based on Sestion 187, eamnot have the honefit of
correct u@x advice; for a poor Indian advecats has no materials
on which to give his advice. Ome essentisl funetion of Judicial
interpretation of Law 1s that precedents will be & seurce of
suthority for futare lﬂmtim. but au!. mﬂ “ nons il

44, Holmes -~ Commen Law,
45, AJT.R 1917, Owdh 237,
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India pertaining to Seetion 187, The learned Judges bave not
only completely ignored to offer an explamation of the term
‘course of dealing' and 'apparent authority', but have never
tried to indicate how far one of the sources of implied autho-
rity ococurring in a given oase was sufficient in iiself, to
warrant their conclusions, While it is not intended to intreduce
the debatable question of obhoice bhetween the merits and other-
-wise of 'flexibility' and 'certainty' in law, that guestion
properly belonging to jurisprudence: a broad approsch to that
question may be found prefitable.

If a lav is flexible, one can sasily introduce the prim~
ciples of equity. In desoribing the merit of flexibility im
1aw, one may be in agreement with Lord Susmer in Baylas versus
Bishop of London'® state that 1~  *Whatever may have been the
case, & hundred and forty six years ago, we are now free in the
twentieth century to administer that vague jurisprudence whieh
is sometimes attractively siyled Justice as between man and san®,
'Cortainly’ in law is a virtue which must always be prized by
21l litigants, and the law merchants in particular. It is net
too witopisn & hope that our Indian Judges will rise squal to the
ococasion and saintain both the merit of certainty and flaxibi~
1ity, which the langunge of Sectien 187 is capable of, on a
proper interpretation, Hard and controversinl cases oan easily
de disposed of by the courts heocauss of the wide impart of the
term 'oircumstances of the cass'., Certainty in the lav can be
gurantesd 1f the learmed Juiges of sur Indian High Courts, the

Ao ———— ol

s, (1913) I on, t37,
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Supreme Court of Indis make it a point to elaberate the idea
of 2 course of dealing, snd spparent authority and state
specifically, to what extent they have been influeneed in
their decision on the dasis of a particular source of implied
aunthority,

These suggestions are humbly offered for the kind
perusal of our Judges snd it is hoped that in the interest
of proper legal development they will give it a due and proper

congideration,
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CHAPTER 11

INCIDENTAL AUTHORITY OF AN AGENT

In the law of agency, certain problems are predomimant,
The major problems are how a business oan be run smoothly and at
the same time to balamee the interest of the principal, the
agent and the third party who comes into contractual relation-
ship with the principal through the agent, Cerxtain amount of
authority the lav must necessarily concede in favour of an
agent befere he can properly run the business. The third party
should bave adequate assurance that he is treading on safe
ground in oontracting with the agent, This hypothesins gives
rise to the recognition of incidental muthority. Broadly
speaking, incidental authority signifies that an agent has
power to do acts which are usual and necessary for carrying on
that partioular class of business. The third party in dealing
with the agent has them & right to presume that the agent
possesses the necessary authority and s he can contreot with
him with impunity, Agency is essentislly a commercial rela-
tion, The third party has neither time nor opportunity to
£ind out the oxtent of authority of the sgent which he has
reteived fyom his prineipsl in sn individw] ocase, the authority
thus bas te be classified snd taken at & face valus,

he genersl sgent &s distinguished from & specisl agent,
anat be doemed %o possess some uswal asutherity witheut hiamdering
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conditions, The principal knows or is atleast expected to know
when he appoints an agent for transaoting business his vouchers
will not be carefully examined. The principal ordinarily knows
or should know that the agent will not usually mention a lack
of authority, for business, otherwise will be placed in jeo-
pardy. A faithful and honest agent may at times be tempted to
oversiep his authority in the desire to transact his business
successfully. It may be argued that if the third party has any
doubts regarding the agents' lack of suthority he need not deal
with such & agent but if business is to eontinue, such an argu-
ment has no place and must be discarded, The object of the law
is to solve difficulties and adjust relations, both in social
and commercial life,

The recognition of inmcidental authoriiy in sn agent is
neceasary in the interest of business and the poliecy of the law
in giving reecognitieon to it 1is the expansion and swooth running
of business. Examining the question from the practical er
business point of view, we find that the third pﬂy in aﬁlm
with an agent looks to his ostensible and mot his actusl suthe-
rity, As such if the agent has no such authority but derives
i1t every time from his primeipsl, the third party has no commen
mﬂm ground, This would certainly paralyse business transao~
tions, The prineipal stands to lose nothing by the recognition
of incidental authority in his agent as he oan slweys withiray
1t iw notifying 1t to the third party. In shert, without |
_abrogating the principal's rilht of medifying the auwibority ef
Bis agent, 1aw bas devised an exsellent method of tackling the
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business problem of adjusting the authority of principal, agent
and the third party.

The policy of the law thus is guided by business con~

venience for without it the wheels of commerce wounld not go
round,

Section 188 of the Indian Contraet Act, 1872, breadly
contains the law relating to the 'incidental authority® of anm
agent to bind his principal. The word 'incidental authority’
does not occur in the section. The only way to show that the
seetion deals with suoch authority will depend upon the extent
of ita similarity with the meaning assigned te this term in
the Ageney law of England and America or for the matier of
faot in the Agency Law of any other fereign jurisdictioen.

According to Emglish law incidental authority “"mescess-
arily inviudes mediwm pewers, which are not expressed. By
medium powers, I mean all the means mecessary te be used, in
order to attain the acecomplishment of the objeet of the prin-
eipal pawer, ot Stoljer in his Law of Ageney states very
corrsatly that ineidenial authority poses, certain new qﬁn»
tions, Ome of thess guestioms ia whether an agent has a right
to sign s ocoatraet for the prineipal. This gquestion eoften
arises when an agent is appointed 'te prosure & purchaser' er
‘negotiste a sale’ of land helonging to the prineipal, English
suthorities lay down the ruls that uwnless speeifieslly anthorised

i, Hewrd v. ﬁhliﬁ. (1788) 2 W B1, 618, €19 por Byre, C.J
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an agent does not possess the necessary power to sign a cen-
tract of sale. But supposing P were to suthorize A to sell
his preperty for a fixed price. 1In such & ecase A must be
deemod to possess authority to sign a contrsct of sale, for
a sale generally meams a sale effeotual in law which further
implies that, if necessary, the contract must be written and
alsnodz. The suthority of the agent A to eign a contraoct is
an incidental by-product of his main authority, Story in his
Law of Agenoy bhas clearly stated that express authority com-
ferrsd in writing or verbally "it is, unless the contrary
manifestly appears to be the intent of the party, always
construed to include all the necessary and usval means of exe—
outing it with oftut'.z

Aceording to Ameriecan Law 'inecidemtal authority' simply
means autherity to do.things which are normally necessary to
the act or status conferred by an express authority., Suppose
P appoints an sgent A to menage his dusiness. What does it |
signify 7 It means simply this that A has ineidental sutho-
rity by virtue of being & manager to do all things that are
usual and necessary for carrying om that business mﬂiumﬂr.
Unless otherwise expressly prohibited, the manager, uu have
power te hire and diseharge employeos, buy and sell stook in
trade and the 1ike but net suthority to BOrrew memey or give

megotishle paper.®

2 Rasenbaus v. Balsen, L.R.(1900) 2 Ch. 26T, w.
O. mmnm#um.m. m,m“. |
4o W v, Bavie, (1941) 112 Mont, 908,
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It is not preposed to examine in detail, at this stage
the English and American Law bearing on the 'incidenial autho-
rity' of an agent wniess the Indian Law en the subjeoct has been
eritically and elaborately examined.

A Qﬂltiw of considerable importance arising under see—
tion 188 of the Indian Contract Aet, 1872, is under what cir-
cumstances oan a Court regard an estate or house agent to be
empowered to ‘ull ‘hin principal’s estate or house ? Such &
question has nscessarily to be answered after construing the
language ef the authority conferred om an estate agent, This
guestion can be oxamined under three broad eategories t~
(1) Where the principal awthorises the agent to find a suitable
purchaser and negotiate a sale, (1i) Whers the prineipal autho-
rises the agent to oblige him by entering into & contraet of
sale on his behalf, and (111) Where the primeipal autherises
the agent to sccomplish an actual conveyance of the property.
In the discussion of the above oategories, & Qquestion though of
secondary impertance arises and will be digcussed afier the
main question. Under what eircumstances is an agent qﬁtlu.
to reeceive commission 7 A eritieal examination of the Indiam
cases available on tais subjest is berein attenpted.

A leading ease on ithe subjeet is Abdulls Abwed v, Animendra
Kisson _:mm’, In this oase the main questionsthat arose for

consideration weref two :

!Mr mw thie appellant who was en estate broker was

5. (198) 5.0.d. 153t (19%0) 8.C.2. %0,
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authorized by the respendent to enter into a contraet with a
third party to sell (his principal's) house,

Secondly, whether the appellant was entitled to commi~
ssion if a0 what was the amownt of it ?

In order te appreciate the differing views &f the majo~
rity of the learned Judges on the one hand and of Justice
Mahajan on the other, it 1s necessary to examine the reasons

respectively advanced by them,

Before doing so it will de helpful to note briefly the
facts of the case, The appellant wvho was carrying on business
a8 sn estate broker in Calentta was employed by the respondent
on the terms mentioned im & commission letier dated the Sth
May, 1943, to "negotiate the sale® of premises no., 27, Amratells
Street, Calcutta, belonging to him, The commission letter was
couched in these words : “Animendra Kissen Mitter of Xo. 20-B,
Nilsoni Mitter Street, Caleutia, &¢ hereby authorise you to
negotiate the sale of my property, Ne. 27, Amratolla Stﬁut,
free from all emcusbrances at a price not less than B 1,00,000.
1 shall make out a good title to the preperty. It you suecceed
in sesuring a buyer for % 4,00,000 I shall pay yeou I, 1,000 as
your remmerstion. If the price axcoeds B, 1,05,000 and doves
not exoeed M, 1,10,000 I shall pay you the whole of the excess
over By 1,065,000 in addition to your resmaneration of K, 1,000 as
stated 8DOVS o o . « This autherity vill remsin in fores for
one month fyom date,® The sstate Droker in accordance with
mmwmmmt.mm”mmwm roady and
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willing te purchase the property for ik 1,10,000, and by letiers
exchanged with them on 2nd June, 1943, he purported to conclude
a contract for the sale of the property and comsunicated the
same to the reapondent by a letter. In spite of recelving

this information, the respondent entered into an agrecment on
9th June, 1943, with a nominee of said persons for the sale of
the property for k. 1,085,000 and finelly executed a conveyanos
in their favour on 8ih Degesber, 1943, The appellant there~
upon, brought the suii alleging that the contraet comcluded by
him with the purchaser om 2nd Jume, 1943, was binding on the
respondent and elaimed for payment of B, 8,000 as remuneration
in sccordance with the terms of the econtract, emtered inte
earlier between the respondent and himgelf, Im the altermative
the estate droker claimed the same sum a8 damages for breaech of
gontract. In defonce the respondent raised three points. They
were (1) that the appellant had me sunthority te conolude &
pinding contrast for ssle with any ona, (2) that the purchager
rofused to mﬂuﬂ the trensaetion stating that they bad been
jndueed by frawdulent misrepresentation of the appellant to
agree to sn exerbditant price of i,1,10,000 snd (3) that the
sale of the preperiy by the respondent was sffonted qﬂtu
independently of the appellant, On the strength of these sbjee~
tisns the ng”mat'u gontention was that the suit of the
;mnm Mﬂl be disnissed and that he should net be allowed

the relief mm for.

ﬁﬁmwaﬁm pefore us let §s precesd to
mmmnmammmw
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Justice Patanjali Sastri who deliversd the opinion of the
majerity, Reliance was placed by amtioi Patanjali Sastri on
the judgment of Justice Kekewich in Chadburn v, Moore® in which
the learned Judge had held that a house or estate agent was in
different position from & broker at the stock exchange owing
to the peculiarities of the property with whioh he has to deal
which does not pass by a short instrument as stock and shares
do but has to be transferred after investigation of title as
to which various other stipulations which might be of parti-
ecular concern to the owner may have to be inserted in a con-
eluded contract relsting to such property, For thess reasons
Justice Patanjali Sastri was of the view that "the pariies
therefore do not ordinarily contemplate that the agent should
have the suthority te complete the transaction in such case,
That is why it has been held, both in Englend and bere, that
autherity givea to a broker to negotiate & sale and find a
purchaser without furnishing him with all the terms, means *to
2ind » man willing to become a purchaser and not to find hinm

and make him s purchaser®. The lsarned Judge referred to

Roserbaus v, Balgon' and Durgs Charsn M1t

mm,'_., in suppert of his view, The operative part of the
Judguent delivered by Justice Patanjali Sastri ~ "The only ques~
tion is whether the commission is psyabls on the banis of

Re 1,10,000 for which the appellant bought a firm ofter from the
purchassrs, or on the basis of k. 1,086,000 whioh is the price

s, 67 L.7, 38T,
¥» lm‘ﬂ (3900) 8 €h 267,

8, 30 Cilads 487t A K Be 1938 ﬁ%lu ”a
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mentioned in the conveysnce (. ((¢v..," As observed by Lord
Russell of Killowmen in the same mu’. *Where a contraet

1s conoluded with the purchaser, the event has happemed upon
the occurrence of which a right to the promised commission has
beocome vested in the sgent, From that moment no sct or omi-
ssion by the principal ocan deprive the agent of his vested
right.” Applying that principle, (even if the commission note
in the present case were to be construed as making payment of
gommission conditional on the completionm of the transaction,

as it was in the English came) the appellant having "megotiated
the sale' and 'secured buyers' who made a firm offer te buy

for %,1,10,000 had done everything he was required by the res-
pondent to do and asguired & rizht to the payment of commission
on the basis of that price which he hiud successfully negotiated,
subjeet only to the econdition that the buyers should complete
the trenssetion of purchase and sale. The condition was ful-
f111ed, when those buyers eventuslly purchased the property in
guestion, and the appellant's right to commission on that basis
becane absolnte and sould net be affected by ‘ﬂu cirounstances
that the respondent for 'somwe reagons' of his own seld the |
property at & lower price. Ve accordingly bold that the appe-
llant is entitled to the full commission of k.6,000. The appeal
1s allowsd the decrse passed on appesl in the Court below is
set aside and that a'l the trial #ma restoredii/..."

mtu; W uuwm a Mﬁmtm Judgnent, mm‘
m,m WN various mmu tor Mi‘t&m with the majority

- N

9, lamoy: {Eauthouine) :.m e Mr. ».x. (zt-m AsOo m.
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opinion. They may be bdriefly moted as follows :

(1) The temms contained in the commission note espe-
cially that the property was free from all encumbrances and the
guarantes abont title indicate that the bdroker was authorised
to make a binding contraet with the purchagers,

(11) The words *"to negotiate a sale” concluded with two

conditions stated above clearly lead to the same conclusions.

(111) The commission nete adds that the broker will be
entitled to 8 certain commission if he succeeds in securing s
purchaner strongthens the view that the broker was entitled to
enter inte a binding contract with the purchaser.

{iv) The Juige emphasised the dictionary meaning of
the words: “seouring s purchaser" which is "to obtain a buyer
firmly.” 1In business transactions to secure a buyer Lfirmly
mesns & that the right to make an offer or acceptance is
definitely given, Distinction was also drawn between the words
tgecure’, *find' or ‘procure'. The word 'secure' gives an

idea of safety and certainty,

(v) The terms of the 'commission note' giving to the
broker increasing rate of commission on sesuring a purchaser
prepared o give & sertain price for the house slso supported
the view-peint of the learnsd Judge,

 (v4) The learned Judge exauined the condust of the
;Qrsm 3o the litigation and wes firmly of the opinfon that

" Bls sanbention was Tully wipported,
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For the various reasons summarised sbove Justice Mahajan
was of the opinien that the broker was authorized to enter inte

& binding contraet with the purchasers.

Alternatively, the Judge held that in any case the broker
was entitled to receive a commission of %, 6,000 even if the
construction placed on the commissiom note by the trial Judge

was accepted as correct,

Justice Mahajan, no dowbt, huls brought te bear some
remarkable and original points to substantiate his view but it
is submitted with great respect that his reasoning is a laboured
one, wholly against the established judicial attitude in England
and America, 7The majority opinion expressed by Justice Patan-
jali Sastri undoubtedly represents the correet law and can be

upperied by a long line of English deocisions. A number of
English decisions have already been referred to in the judgmext
of the lsarned Judge, and do not need repetition.

Ceming now to the next category which deals with eliy-
cumstances under which authority in an estate agent to enter
into a contraect for the sale of his principal’s estate will bde

implied, we have the leading Indian oase I, Apps Rao Vv,
10 1, this case the facts wers these,

AN #

The estate agent, defendant no, 3, was authoriszsed by his prin-

eipal dsfendant No. 1 to n«cthto and complete a sale of his

bungalew for a specified price vi'&hm s particular time, The

Letter uimﬁnm the sgant o do oo was coushed inm the

? L 9% m x.ummm Mad, 4693 A, X.R. 1040
“
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following wordsi= "I hershby agree to give you brokerage of

two per cent, that is, k. 540 for negotiating and completing
the ssle of my bungalow No, 3, Vasu Street, Poonamalles High
Road, Kilpauk, Madras, the same to be paid only on completing
the transaction and as soon as the sale deed is registered
provided the offer is for B, 27,000 net, that is, all expenses
to be borne by the purchaser. Time for this is upto 6th Novem-
ber, 19841, after which date this letter will be null and void,"

The plaintiff-appellant sued on the Original Side of the
Madras High Court for damages for the breach of a coniraet to
sell him a bungslow belonging to defendant no. 1., His allega-
tion in the plaint was that defendant no, 2 had entered into a
gontract with him for the sale of bungalow delenging to defen-
dant Ko, 1, stating that he was empowered to do so., Defendant
No. 1 did not recognize this contraet and he wsold his bungalow
to a third party for K 32,000, The learned trial Judge
(Chandrasekbara Alyer, J,) decided the case against the plain-
tiff on the ground that defendant No. 2 had no suthority te
sell ths bungalow of defemdant No. 1. The plaintiff appealed
againet the judgment and decree of the trial Judge. Leach, Cods
and Lakshmana Rao, J., who heard the appesal were of opinion
relying on some English desisions, which will be presemtly
mentioned, that the estate agent {Defendant No. 2) was fully
authorised to enter into a somtrast for the sale of his prim-
cipal's bungalow, Relisnce was mainly placed for their view
on the Eaglish ease Hosembaurn v. salscnil, In the words of

f1. L.B, (1900) 8 Ch.D, 20T,
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Buckley, J., "authorising a man to sell means an suthority to
conclude a sale; authorising him to find a purchaser, means
less than that - it means to find a man willing teo beoome &

purchager, not to find him and algo make him a purchaser, "

Accordingly, the learnsd Judges laid down the following
principles of law :~ *"Each case must, of course, depend on
the nature of the authority, but when an agent is authorised
to negotiats and completes a sale for a specified price within
& particular time, it gives him authority to enter into a
contract for sale, whether it be for immovable or movable

pﬁptﬂy‘.

Before trying to justify the aforesaid judgment of the
Madras High Court it will be convenient to dispose of csrtain
objections which were suggested by Justioe Patanjali Basiri in
the case of Abdulla Ahmad v, Animandrs Kissen !gttgzu, which
are necessary %o he taken inte consideration before arriving
at a correct conclusion whether or net an estate agent or
broker has authority to enter into a contract for the sale of
his principal's land or estate. The suggested objections, in
the aforesaid case, were these i~ (1) estate broker besides
being told the price for which he has to secure a purchaser
must alse be told by his prineipal, other teras such as those
relating to the payment of the price, (2) the investigation
and approval of title, (3) the exscution of the comveyance and
the parties who are to join in such conveyante, (4) the costs

12, (1990) 8.C.J, 163 (1980) B.C.R, 30,
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inoidental thereto and so om, It can hardly be doubted that

all these points are necessary to be taken into comsideration

in order to judge whether the estate agent is really authorised
to enter into a contract for the sale of his principal‘’s estate,
It is a well known principle of law that where some suthority

'“ specifically conferred on an agent, there arises an implioca~-
tion that he has authority to do sll asts necessary to spell

out and complete the authority expressly conferred on him. As
already referred to earlier, Story in his Law of Agency has
clearly stated, that when an agent is giﬁn a specific authority
he has the power to do all acts necessary to execute it. Ameri-
can Law is no different on this point, for accerding to it
incidental authority consists of sets ususl or necessary to do

a partiocular authorised act,

It ocan therefors be stated with cenfidemce that in the
Madras case where estate agent was authorised io ‘pegotiate and
complete the sale of his prinoipal's bungalow' he had inoidental
authority to enter inte a eontraet foy the sale of the bungalow
and slso to settle other matters necessary to eomplete the sale,
All the suggested ohjeotions of Justios Patanjali Sastri whioh
he regarded ss sids to & proper construsiion of the authority in
an estate agent to enter into a gontract of sale on hehalf of
his prinoipsl in respect of his estate are, it is submitted,

fully satisfied,

The mﬂm Law on the subject i» lifttrlﬁ. An authori

sonterred on an sstate sgent tto mell prinmoipal's real estate’ h
boen iuterproted by the Courts ss merely suiherisiag the agent ¢
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procure a purchaser ready, able and willing to purchase the
prineipal's land, American decisions® emphasise that there
should be available in the suthority conferred, some other
details for instance other plentude of detail as to .the way in
vhich the transaction is to be handled and the terms on which
it is to be made before it oan be inferred that the agent was
clothed with authority to enter into a contraet with the pur-
chaser for the sale of the principal'’s land,

It is submitted 4'uiu great respect that the Ameriean
authoritiss do not lay down the correct law., The reason for
differing from the American view is precisely this that once a
prineipal authorises his agent to sell his real estate, 1t
follows that the agent has _!-.midantul authority to do all sets
to give effect to the specifie authority conferred on him, Teo
the author, the correst view of tlu_ law appears to be, that 1f
the principal does not desire to empewer his agent to enter inte
a contract for the sale of his real estate, he should specifi-
oally mention it as 8 limitation on the agent's suthority, ether-
wise he should be held bound. There sppears te be mo justifi- "
cation for the American view as it is elearly s departure from
their genmerslly accepted principle of law that to spell out an
express authority an agent has incidental authority to do all
necensary acts teo give effeot te the authority specifically
sonferred on him, The lav en the subject as enshrined in the
Amerioan Rostatement of Agency Law may now be dealt with,
mtm 53 reads thus i~

18, « Polloek m'm 90 U.8, §68; MuCartney v, Campbell
! ) gié Cal, ¥




T4

"!.‘-‘-EM*M and 'to sell' :~ Authorisation

'to buy' or 'to sell' may be interpreted as meaning that the
agent shall :

(2) find & seller or a purchaser from whom or to whom
the principal way buy or msell;

(b) wmake a oontract for purchase or salej or

(¢} accept or make a conveyance for the principal.

Let us oxamine the comment given on this section 'Unless
the price and other terms have been ocompletely stated by the
prineipal, it is the normal inference that an agent employed
'to buy' or 'to sell' land and not given s formal power of attor-
ney is authorised merely to find 3 seller or a purchaser with
whom the principsl is to conduct the final megotiations, This
inference is strengthened if the agent is & broker who ordinari~
1y uauly.uoluitn; even where the complete terms htfm been set
out, it is ordinarily inferred that such a person is employed
merely to find a customer. Authority to accept or to make a
conveyanve of land fer the principal is found enly if clearly
expressed in the uuthormﬁon or ¢learly imdicated by the

oircumstances.”

¥e nov proceed e conslder the third categery - sireums~
tances in which an estate sgont will de empiwersd to convey the
land of his prineipal. In Indis we have no osse on the subjeet
put it transpives fyom o general consideration of the cases
aisonssed under the twe esrlier eatogoriss that an agent will be
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80 eupowered only when the words of authorization are very clear

and not ambiguous, The law in England and America are to the
samne effect,

For easy reference section 188 of the Indian Contract Aot

is reproduced here i~

"An agent baving an authority to do an set has authority
to do every lawful thing which is necessary in order to do such
act. An agent having an suthority to carry on a business has
authority to do every lawful thing necessary for the purpose;

or usually done in the course of conduoting such business, w.

The shove section pakes it amply olear that svery agent
whoe is suthorized to eonduct a particular business has implied
authority to do whatever is m«m@m to the ordinary conduot
of such bupiness and whatever is necessary for the proper and
effootive parformance of his duties but net to do anything out-
side the ordinary scope of his employment and duties, An exa-
mination of the facts and ﬁrimiplu 1aid down in some leading
Indian eases will indicate the socepe of this section, Indian
cases do not indicate any precise criterion to judge as to what
is necessary to do an act, The question being one of faet it
is impossible to lay down any prinsiple for ite determination,
One has therefore to base his econciusion from & study of pras-

tioes provailing in similar business, In & leading case Muniei~
] “. i1t was helid by Justice Mulls

that where an agent had deen autborised by his prinmeipal teo
repeive payment dwe to hiw, he wag net sutherized to ingtitute &

i

TO T 1900 ALY, 638,
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suit in a oivil Court for the recovery of the amount due to his
prineipal, It was further suggested by the Judge that the agent

could only have such & power when the amount was transferred
or assigned to him,

Proceeding to analyse the ratio decidendi of the case we

£ind that it is very clear that first of all the express sutho-
rity conferrsd on the agent has to be examined and then we have
to ask the question whether the power desired to de exercised

by the agent was one vhich was necessary to work out the express
authority or was it a usual practice in a similar business. Ia
this case the agent was expressly suthorized to receive money

due to his prineipal, The power conferred on the ageat sinply
signifies that if the debtior or debtors of the principal as the
oase may be, pay the amount of his or their debt the agent has
the authority to receive it., It 1a, therefore, obvious that it
is neither necessary # nor usual for an agent in such & case

to do any ast to realise the amount, In deteymining the inciden~
tal authority of agent a distinotion has been well drawn between
| a trading and a non~trading business., Though these terms have
not been defined in the Indian Conmtrect Aot, judicial promounce-
ments lay down a test and the test is vhether the business has as
one of its essential funciions the work of buying and selling,
besides other things, if se it is 8 trading business otherviss
not, Berrowing power is one of the necessary incidents of a
trading business, The reason is obvious fer the mormal work of

the business camnet be tyansmoted withomt i,



k)

In & leading case Bank of B v than Chetty’>,

the Privy Council laid down that '!mr; an agent was expressly
suthorised to borrow money and lend it to elients he had an
implied suthority te¢ pledge the principal's eredit for borrow-
ing. The reason is obvious, In a money~lending business & nor-
mal and necessary feature of the same is to borrow money as
otherwise the principsl work of the business oanmot be carried
on, In all such business it is usual for an agent to share
this authority. In furtherance of the business it is equally

necessary for the agent to possess this power,

In another ease Paboodan Geolabohand v, M.F.V. Mille
and mthog“, the learned Judges of the Madras High Court held
that 1if an agent appointed to manage an estate, but having no
ex press authority to berrew, were to borrow money, his action
would not bind the principal, Seotion 188 of the Indian Contraet
Aot gives implied authority to an agent only im respect of those
acts not covered by express terms when it is either nevessary
or is usual in the earrying onm of the business, In the manage-
ment of an estate it 1is normslly neither necessary nor usual,

to possess & berrowing power, It cannot therefore, be recognised

as an inoidentsl authority in favour of an agent.

In K, Apps Hso v. Gopal Dass’’ the Madras High Court held

that wvhere an agent was suthorised'to negotiate and complets a
uﬁ for s spesified price within a perticular time' he hadm

18, LB 48 LAs 481 30 ML.J. 2331 LL.R 43 Cal, 827,
6, (1938) 3 Mil.J, 6881 A LR, 1938 Mad, 908 (e09) (D.B.),

) L 8 MoLede 8551 L.L.R, (1948) Mad, 46514, 1. R, 1046 Mad,
BB 7 Rl R
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implied authority to enter into a contract of ssle irrespsctive
of the fact whether the aubject-mstter of the sale was immovable
or movable property. The express authority conferred on the
agent in this case was 'to negotiate and complete a sale for a
specified price within a particular time!., We find, thus, that
all authority te knook down a complete sale was given to the
agent. In order to give effect to the express authority it
became necessary for the agent to enter into a contract for a
sale after finding a purchaser who was ready and willing to
ocomply with the terms laid down by the principal and in acoordance
with which the agent was to act. To enter inte such a contraet
was, therefore, undoubiedly the incidental authority of the
agent, Consequently it can he asgerted with confidence, that
the decision given in the n!or-luid case is correct. The view
propounded in the above caut was in many respecis ‘examined and
elaborated in an earlier ca-c of the same High Court in

ali Solagan v, Nagamuthu Malavadi snd othe 18 where 1t
was laid down that wvhen & principal had authorised his sgent
to effect a sale of propertybslonging to him it must be taken
that the authorisation would cover all the terms that the agent
agreed to unless the anthori-atien was limited in any manner,
This case oan clearly be yegarded as laying down a propesition
of law that where an authority is given to an sgent to sell 8
property then unless some limitation can be read in the terms
of the authority & Reoessary implicstion arises that the agent

is fully smpowered to dispose of the property.

18, AJI.R, 1088 Madrns 337,
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Cases concerning the construction of the power of attor-
ney conferred on agents in India, abound. In an Oudh ecase®
s+ « o decided by Jusiices L.S. Misra and M.H. Kidwai it was
held that in construing a power of attorney in favour § an
agent which was given for various purposes, the governing
ohjeot of which was power to sell, all other purposes must be
read as ancillary to the governing object to sell property. It
was further held in this case that power to sell implied power
to olarify title and settle dispute necessary for affeoting sale,
in accordance with section 55 of the Transfer of Property Aet.
Let us examine the soundness of this view sccording to the
provisions of section 188 of the Indian Contract Act. Express
aunthority was given in this case to the agent to sell property.
The question arose whether any 1mid;ntal authority arcse out
of the express authority. If an agent was empowered to mell
property, it was obvious enough that he wust possess authowfisy
to elarify title and do 811 he was required to do in order that
the property could be sold. Nobody would be prepared to purchase
a disputed property and therefore the agent must be deemed to
possess a right te seitle the dispute oconcerning the propn-ty‘
which was to be the subject-matter of sale. The irresistible
conelusion, therefore, is that whatever pover was held to de
implied in the aforessid case was necessaxry to do the act in

quastion,

In another important esse Egakiel v, Csvew 0., weartng
on the guestion of construction of & powsr of attormey in favour

(9. U P.Gevernment v, Cuke¥.Association,A, IR, 1048 Oudh B4(61).
20, NuloRa(1038) 8 Csl, 390,
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of an agent the learned Judges of the Caloutta High Court

1aid down that a powsr of attormey was to be construed strietly
and that the gemerel words must bs interpreted im the light of
the special powers. It was further ocbserved by the learned
Judges that ineluded in that power were “incidental powers
necessary for carrying out the authority”, There is thus a
consensus of judicial opinion ® in India that all acts necessary

to be dons in order to carry om the work or business is implied
in favour of an agent,

An equally important case on the construction of & power
of attorney in favour of an agent in than v, Xumara “.
in which Justice Abdur Bahman of the Madras High Court laid down
that in consiruing a power of sttorney it was necessary toc bear
in mind that where m power was conferred by viriue of a power
of attorney on an agent to adjust a particular matter, it dia
not invest the agent with the power of referring the disputed
matter for settlement te arbitrators. This view can de supported
on two important prineiples: (1) that the agent should mot dele-
gate the autherity vested in him by virtue of the powers given
in the power of attorney seting onm the well-known maxim
-WW'; {11) that the power to refer a
disputed matier to arditration for settioment is the exereise
of an unusual power and according to the previsions of sectien
188 of the Indian Contraet Aet, sweh a power cannot be implied
in faveur of an agent ualess it is conferred upen him by the
express torms of 8 sontract, The decision aseordingly supperts

21, AL 4940 Med, L
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the view that no power can be implied in favour of an agent
unless it is either necessary for doing an act or business or

is usual in carrying on a similar business.

In another Madras case, Govardhan Dass v. Fredman's
Diamond Trading Co.>2 the learned Judges of the Madras High
Court held that in construing a power of attorney in favour of

an agent it was necessary to bear in mind that an agent did not
possess an implied authority to assign a decree passed in favour
of the principal, The case is important in the sense that a
power of attorney is generally understood as conferring large
and varied powers in favour of an agent and the impression that
usually gains ground is that an agent steps into the shoes of
his principal for transacting all important acts on his behalf,
While a general agent does usually supervise the proceedings of
& pending law suit to watch and protect the interest of his
principal it is neither usual nor necessary that the agent
should be empowered to assign the deoree passed in favour ot

his principal, The decision is therefore important as it lays
down the limitations of authority possessed by an agent, Unless
such a power is specifically given in favour of an agent he
cannot exercise it, it being wholly unusual and unnecessary

for carrying on the business of the principal,

An 1lluminating case decided by the High Court of Travan-

ecore~Cochin is Pazhaniapiappa Chettiyar v, South India Planting

and Industridl Co. ,Ltd..zs, the learned Judges of the High Court

28, A, LR. 1939 Mad, 543,
23, A.1.R. 1983 T.C, 161,
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i3 usual in carrying on a similar business,
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Court held that in construing a power of attorney in favour of
an agent it was necessary to bear in mind that an agent did not
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and Industridl Co.,Ltd, 22, the learned Judges of the High Court

23, A,I,R. 1939 Mad, 343,
28, A,I.R. 1953 T,C. 161,
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held that an authority given to an agent to sell for cash will

enable him to sell not merely for prompt payment of cash but

also for deferred payment. Furthermore it was held that the

only condition that wag appended to the authority was that the
sale must be for the best price. An authority to sell must
certainly include an authority to agree to sell. This case is
very instructive for the reason that it indicates the scope of
incidental authority of an agent., It is usual to expect that
the purchaser may not be able to make an immediate payment of
the price and that he may make payment in instalments. If the
pricé is a reasonable one no objection ca¥é¢ be raised because
when a principal confides in his agent a power to sell, he has
in contemplation the usual difficulties that may confront a
seller in the realization of purchase money. A power to agree to
sell is something that is included in a power to sell and there-
fore no difficulty arises.

The Law in England regarding the circumstances in which an
estate agent is entitled to get remuneration are not well getiled.
In any case, certain general prineiples have been laid down by

the Courts and an attempt is here made to explore them.

24

In Midgley Estates v, Hand™, Jenkins, L.J., said: "So far

as any general principle is deducible from the auth&rit:les, their
effect may, I think, be summarised : The question depends cn‘ the
the construction of each particular contract, but prima facie the
intention of the parties to a contract of this type is likely to
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be that the Commission stipulated for should only be payable

in the event of an actual sale resulting , » . That is,
broadly speaking, the intention which, as a matter of prubabi-
1ity, the Court should be disposed to impute to the parties.

- It follows that general or ambiguous expressions, purporting,
for instance, to make the commission payable in the event of the
agent "finding a purchaser," or . . . "selling the property",
have been construed as meaning that the commission is only to

be payable in the event of an actual and completed sale result—
ing, or, at least, in the event of the agent succeeding in intro-
ducing a purchaser who is able and ready to purchase the pro- )

perty. 5

That is the broad general principle in the light of
which the question of construction should be approached; but
this does not mean that the contract, if its terms are clear,
should not have effect in accordance with those terms, even

if they do involve the result that the agent's commission is
earned and becomes payablo'although the sale in respect of which
it is claimed, for some reason or another, turns out to be

abortive,

*It is possible, "said Lord Russell in Luxor (Eastbourne)
v. Cooper?®, "that am owner may be willing to bind himself to
pay commission for the mere introduction of one who offers te
pnrahuut at the spaeitiud or minimum price, but such a cons-
trnatian would - require oloar and unequivecal language." Au

an example the words *tn phu event qt,husinoug resulting” are mot

25, Martin v, Perry, , (1931) 2 K.B.310; James v. Smith,L.R,
- (1931) 2 K.B. 317 G.A- o

26, s.a. (::941) A.e. 108 at ns.
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clear and unequivocal?', The requirement that the agent
"introduce a purchaser" or "find a purchaser” or "find someone
to buy” necessarily involves, at the least, the introduction

of a person who becomes boﬁnd in law to complete the purchase.
Clearly a person whp mskes an offer "subject to contract® has
not, on the acceptance of that offer, entered into a binding
agreement and such an offerg is not firm otrar.zs In order that
an estate agent may be entitled to commission it is necessary
that the purchaser he has found out must remain until comple-

tion or until such time as the vendor withdraws from the trans-

aoction,

A case which may possibly change the entire judicial out-

look, or at least invite re-thinking is Nelson V. Rolfeag. In

that case the facts were these : The principal had stipulated
that the agents were to be entitled to a commission on intro-
ducing a person able, ready and willing to purchase the property.
The agents introduced A who as a £ matter of fact, fitted this
desoription; but, without having withdrawn the agent's authority,
the vendor had already given an option to purchase to B, to whom
the property was later sold, It was held that the agentis were
entitled to their commission., It is submitted that the case can
be regarded as an authority for the propesition that if an agent
is able to find a proper purchaser who sticks to his proposal te

27. Murdeoh Lewrie v. Newman, (1949) 2 A1l, E.R. 783,

n & Co. v, Wood, (1950) 3 A1l E.R. 134;
28 mﬁh : ';1:;4 Pavis v. Steckton (1953) 1 W.L.R, 1353:

~ (1953) 3 ALL BoB. 13.;49. -
29, Ieie (1950) 1 K.B. 139 Cods
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purchase the property till the vendor has spted to sell it to
somebody else, the agent will be deemed to have performed his
duty and accordingly he will be entitled to his remuneration.
However il the principal has already sold the property before
the agent introduces a purchaser ready and willing to purchase
the property and complying with all the requirements laid down
by the principal, then the agent will not be entitled to a
commission because the principal has the right to sell his pro-
perty inspite of the fact that he has appointed an agent to

find a purchaser.

In American law an agent who is given power to find a
purchaser or to negotiate a sale is entitled on finding a pur-
chaser ready, able and willing to purchase on terms stated by
the owner of real estate to receive his due commission even ir

the owner refuses to complete the sale of his property.

The general rules for construction of powersof attormey
in English Law may be broadly stated as follows :~ Powers of
Attorney must be strictly pursued, and are construed as giving
only such authority as they Qonfor expressly or by necessary

npliuatians.m The following are the most important rules of

construetions ~~

(1) The operative part of the deed is controlled by the

. 31
recitals where there is anbiguity.a

30, Brysmt v. Ls Bamque du Peuple, L.E. (1893) A.C. 170 P.C.
31. niix.truﬁ n i. B@ntaaa's Law of Agency, pp. 53, 54.
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(2) Wnere authority is given to do particular acts,
followed by general words, the general words are restricted

to what is necessary for the proper performance of the parti-

cular act., 32

(3) General words do mot confer general powers, but
are limited to the purpose for which the authority is given,
and are construed as enlarging the special powers only when

necessary for that purpose.aa

(4) The deed must be construed so as to include all

incidental powers necessary # for its effective execution. 54

Some important cases under English Law will now be
examined in order to evaluate the general rules for construo~-
tion of powers of attorney by Bowstead in his Law of Agency

under Article 35, 35 A case of considerable importance is

Reckitt v, Barnett Prenbrokesa and the facts of the case were

these :~ The appellant Sir Harcld Rockitt, who was going abroad
gave to Lord Terrington, (known as H.J.S. Woodhouse) a soliciter,
a power of atiorney dated 9th February, 1915, to enable him to
manage the appellant's affairs while he was in France, Lord

Terrington wanted to draw cheques from the appellant's bank on

32. Illustrations 2 and 3
33. Illustrations 4 to 7 Bowstead's Law of Agency,

53, 54.
s4. Illustrations 8 to 9. ) PP* °%°
35. Bowstead's Law of Ageney, Page 52 - Article 35.

86, L.B. (1929) A.C. 176,
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the basis of power of attorney, The Bank advised him to ob-
tain spscific power for the same. Lord Terrington wrote to
his principal for the extension of his power, to which he

agreed and sent a letter of authority addressed to the Bank
couched in the following words :-

"Dear Sirs,
Referring to the power of attorney which I have given in
favour of Mr, H, James Seltorne Woodhouse the power to cover
the drawing of cheques upon you by Mr. Woodhouse without

restriction,"

The letter was dated 17th August, 1915, and since then

4t remained in the possession of the Bank,

In December, 1925, the appellant went to India and agein
expressed his desire to avail of the services of Lord Terrington
as before., Another power of attorney was prepared and executed
Aut was never used, the old power of attormey was continuously
acted upon, The respondents were & firm of motor car dealers.
on 4th January, 1826, a hire-purchase agreement was entered
into in respect of Rolls Royce Car between Lord Terrington
and the respondents. In connection with this private transae-
tion of his, he had contracted debts and made payment to the
respondents from his principal's money . « . Early in July the
appellant ascertained that frauds had been committed by Lord
Yerrington and sn action was brought to recover from the res-

pondents the sum of £ 200 which the respondents had Teceived

as the preceeds of the shequd,
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The following passage from the judgment of Lord Hail-
sham, L.C. is here reproduced :- "I assume for the purpose of
my judgment that the letter of August 17, must be treated as 2

general extension of the power of attorney and not merely as

an instruction to the bank,

The question then is whether the power of attorney plus
the letter did give Lord Terrington authority to use the appe~
1lants' money for the purpose of paying his wivate debts.
This is purely & question of construction. It is plain that
the letter has to be read in conjunction with the power of
attorney to which it expressly refers; when so read it seems
to me that the whole authority is expressly limited to acting
for the appellant in the management of his affairs; and 1 can-
not construe the addition of the words rwithout restriction,"
as entitling Lord Terrington when he is drawing cheques on
the appellant's account to do so for any other purpose except

for the discharge of the appellants debts or in the conduct

of the business.”

The other Law Lords agreed with the opinion of their
brother Judge. The House of Lowds accordingly decided that the
order of the Court of Appeal be reversed and judgment of
Rewalatt be restoreds The respondents were called upon to pay
the costs in the Court of Appeal and alse the costs of the
appeal hefore them, Cause was remitted back to the King's

Beneh Pivisien te ds there
with their Judgment,

in as shall be just and consistent
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This case clearly illustrates the following principles
stated by Bowstead referred to earlier (1) that where amthority
is given to an agent to do particular acts, followed by general
words they are restricted to what is necessary for proper
performance of the particular acts and (2) general words do not
confer general powers but are limited to the purpeose for which
the authority is given and are oo’nstrued as enlarging the

special power only when necessary for that purpose,

37

In Midland Bank v, Reckilt™ , it was held that where

there was a clause in a power of attorney that whatever may be
done by his agent in exercise of the power conferred om hin
will be ratified did not authorise the agent to exceed the

authority given in other parts of the power of attorney.

The American Law may now be examined on the subject of
construction of powers of attorney. The available cases are 80
diverse in their facts that they do not permit of laying down
certain broad prinoiplis or rules of construction. However a

few rules can be stated with impunity thus -

(1) , Where the language of the ingtrument is of broad

scope, in oonétruing it great caution is needed in two respeots ~

(a) The nature and ineidents of the transactior for which

power 1is conferred wsually limits the breoad language employed,

(») An agent will only be deemed to be authorized to do

an act when the words used in the power of attormey are verxry

clear m explieit,
37. L,R, (1938) A.C: L.
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In Brantly v, Southern Life IM“M’ the facts

were these : A farmer who was intending to leave, temporarily
his State, gave the following authority to his agent "to sign
wy name in the gemeral transaction of my business, giving and
granting upto my said attorney full power and authority to do
and perform all and every act or thing whatever requisite and
necessary to be done in the general transaction of my business
. . . " fThe Court held that the power of attorney did not con-
fer on the agent authority to sign principal's name to a note
given in settlement of his alleged liability on a penal bond,
given in a matter having no connection with his farming busi-
ness, Von Wedel v, Mc(}raltagq i1s a very illuminating case in
point in which goodrich Cerie, J., comeurring said, "I go along
with the result, because I think it is supported by authority
and the subject is not one on which to try to start a revelu-
tion. But it seems to me that the whole thing is incongruous.
A man has said in effect, that he gives another the power to do
everything for him. Then he enumerates certain specific things
which the other may do, carefully saying however, that he does
not mean to alter the general power by stating specific powers.
Then he ends up by saying that he means his language to be as
bread as he stated it. Yet the rule seems to be that he is held
to mean something much less than indicated by the language he
used, Perhaps the 1aw eannotl quite‘ say that white is black,
But in this instanes 1% certainly ean make white look a pretty

dark grey."

38. ,(aﬁ) §3 Afls, 5S4,
g9, (s9d0) 180 F. 34 Ti6.
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The American Restatement of the law of Agency states the
law on the subject in section 37%° thus :~ (1) "unless other-
wise agreed, general expressions used in authorising an agent
are limited in application to acts done in connection with the
act or business to which the authority primarily relates. (2)

The specific authorisation of particular act tends to show that

a more general authority is not 1:11'.4;11(!3(!‘.“4'1

The reason of strict interpretation of power of attorney
appears to be that if liberally construed, the idea conveyed
would be that the agent is entrusted with much greater powers
than the principal intends to confer on him. The section is
intended to remove this misapprehension and to make it clear

that where words are employed in a power of atiormey which, 1if

Tllustrations of sub-section (1) :

(4) P gives A a power of attorney to convey Blackare,
ocontaining a clause: "giving and granting to my said attorney

authority to do all acts as fully as I might, or would do, if
personally present®., A bas authority only to convey Blackare

in an usual manner,

(5) P operates separately & lumber mill in town X and
a ghoe store in town Y a hundred miles away. P appoints A, a
jocal collector in Town X, *Pg collect all of my accounts.”

Nothing else appearing, this is interpreted as applying only
%o accounts in connection with the lumber mill.

J1lustration of sub-section (2) :

A manufacturer of automobiles directs his sefling agents
warrant the cars against defeets in such parts as have been
::nufaotarad in his factory. It is inferred that his agents
are not authorised te warrant the ocar as a whole or those parts
which have been purchased from other manufasturers.

40, Restatement of the Law of Agenoy-Section 37, p. 128,
2nd Edition, :

1. Agemey Artisle 58, page 49
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interpreted liberally give expression to grant of general
authority, should normally be interpreted as authorizing the

agent to act only in connection with the business in which the
agent is employed.

Section 39 of the Restatement of Law of Agency lays down

another important rule of construection thus :

Inference that Agent is to act only for principal's
benefit : Unless otherwise agreed, authority to act as agent

includes only authority to act for the benefit of the principal.”

Some salient features of the implied authority of certain

ocategory of special agents in India may now be examined.

A leading oase on the subject of implied authority of an
Advocate in India is Surendra Nath Mitra and other v. Tarabala
Daai“. In this case the facts were briefly these : A parda-
nashin lady had authorised her Advocate to compromise the case.
Her Advocate had kept his eclient fully informed regarding all
developments in the case. on these facts it was held that an
agreement entered into by the Advocate to compromise the case

was binding on his olient., In disposing of the above case in

appeal their Lordships of the Privy Council laid down the follow-
ing principles ol law i~
"An Advocate of the High Court has, when briefed on he~

naif of a party in a suberdinate Court the implied autbority eof
nis elient to sefile the suit. He must be treated as though

" gs0: LR 57 L.A183iA LR 1930(P.C.) 158 pex
42, :3"“‘ .i' g ? Isir’{ I;t,; Lerds ”ﬁq and Thankerton and S8ir John

bt rnd |
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briefed on the trial of the suit, though he may be engaged to
press an interlocutory application, 'fhe power to compromise
3 suit is inherent in the position of an Advocate in India.
The considerations which have led to this implied power being

established in the Advocate of England, Scotland and Ireland,

apply in equal measure in India,

The implied authority to counsel is not an appanage of
office, a dignity added by the Courts to the status of Barris-
ter, or Advocate at law, It is implied in the interests of
the client to give the fullest bemeficial effect to his employ-
ment of the Advocate, Seoéndly the implied authority can always
be countermanded by the express directions of the client, No
Advoecate has actual authority to settle a case against the
express instructions of his clients., If he considers such
express instructions contrary interests of his client, his

remedy is to return his biief."

In America an attorney has no implied authority to com-

promise the case en to the behalf of his t:l:tent.‘“3

Principles of law laid in Askaran Choutmal v, E.I.Rly,
Co.“, are illuminating and may be quoted thus :- "An Advocate

of the High Court im the course of conducting the case is cloth-
ed with authority to compromise a guit in which he has heen
retained as counsel and such a eompromise would be valid and

binding upen the pirti.u even though it had been effected

43, nmmt- v\ mn'lva:dt B.Co. (.um) 153 F, 24. 757;
‘Amaj 66 AcL.B. tor. '

44, s 1‘”5 Oal. m‘;@r Page, J.

R
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contrary to the express ingtructions of the client, unless the

prohibition had Previously been communicated to the other side.

But the apparent authority of counsel is restricted to

acts and admissions Coram Judice or in Court; such aots and

admissions out of Court do not bind the client unless in fact
they are authorised by the client or by his agent duly authori-
zed by the client in that behalf, 4 leonpronise therefore effec-
ted by Counsel out of Court and mot assented to by the client

is only binding upon the olient if it is expressly authorised
or subsequently ratified by the client or by his agent autho~
rised in this behalf, "

It is submitted with great respect that the principle of
law laid down in the case that an Advocate has power to compro-
mise a case on behalf of his client when the latier has express-
ly prohibited him to do so is erroneous, Privy Council case
already discussed has clearly laid down the prineiple that an
authority to compromise a case can always be countermanded by
the client, The other principle laid down that the authority
to compromise or make admissions does not extend beyond the

14mits of the Court is no doubt cemmendable,

A case relating to the implied authority of an auctioneer

is B.P. Kharas and others v. Bawanji Narsii®, in whieh the follow-

ing prineiples were laid down by the 8ind High Court: " No doubt

an auetiomeer, is classified as an agent but it must not be

overleeked that the mature of his duties invest him with ecertain

45, A LR, 1036 8ind &,
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rights which differentiate him from an ordinary agent., In his

capacity as an auctioneer he has an interest in the goods
entrusted to him for auction sale. FHe has a lien upon them
for his charges and advances, FHis custody of the goods is not
the pure custody of an ordinary agent, but he, by virtue of

"hhe auction of the principal's goods, acquires a special pro~
perty in the goods which are in his possession for the purpose
of the anction sale ., . , The English authorities are very
explicit as to the right of an auctioneer to sue and his liabi-
1ity to be used."

Summing up the discussion of incidental authority of an
agent in India, we find that the cases decided under section 188
o the Indlan Contraet Act, 1872, state precisely the same law
as we find in the law of England and America, with some slight
differences. Mechem in his book -~ Law of Agency ~ has stated
that incidental authority eonsists of "acts which are either
usual, necessary or customary”. He is supported in his view

by American authorities as endorsed in the decigions of the

Court,

Custom or usage of the trade, it is submitted comnsti-
tutes & distinot and important source of implied authority of
an sgent and if it is mixed up with the notiern eof incidental
authority it will be fatal te a proper development of the
varied sourees of implied autherity., To classify soureces of
implied suthority of an agent under broad and well-defimed
eatogories bas its merits, and inm particular it may e pointed



98

out that scholars and practitioners of law can always lay
their hands on specified sources of implied authority in the

study or presentation of cases before the Courts.

Some amount of overlapping in the various sources of
implied authority is inevitable but efforts should be made
to maintain clear cut divisions as far as possible so that
benefits may be reaped by all connected in any manner with
the subject under discussion, It is delightful to find thai
the Courts in India without mentioning the term 'Incidental
authority' have evolved principles, while disposing of cases
under section 188 of the Indian Contraoct Act, 1872, which are
in line with English and American thinking. The development
of law has been commendable, and has pursued a course, more

or less on the pattern of English Law.
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CHAPTER IIX

IR, ap———

AGENT'S TMPLIED AUTHORITY IN AN EMERGENCY

The purpose of writing this chapter on "Agent's Implied
Authority in an Emergency" is to high light certain aspects of
the problems of policy and purpose that underlie the principles
of law on the subjeet and to offer certain suggestions for
improvement of the Indian Law,

The anthor preposes to examine mainly the Indian Law
but references to comparative English and American Lawv will be
made wherever deemed proper in support of his view-point,

It is & well known principle of law that an agent can
aot on behalf of his Principal when he has authority, whiech
is either express, or implied put not otherwise., When an emer-
gency oceurs & VACOUR is created in the sense that the previous
instructions of the Prineipal %o his agent become redundant
and meaningless as they were meant for normal eiroumstances,
The main question them is in the absence of authority how is
the agent to protect the interest of his Prineipal 7 To furaish
an answer to this questien, twe problems whieh arise as a eero—
1lary to it, have to be discussed, | They are -~ First, what is
the best way to preteet the interest of the Prineipal amd yei
preserve the sanetity of the primeiple, that an agent ean only
act on behalf of his prineipsl when he has amnthority. Second;
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how to absolve the agent of the responsibility of being saddled
in damages consequment upon his inability to protect the interest

or business of his Principal and further, to emtitle him to his
remuneration, indemnity etc, .

The task of the law, obviously is a difficult one, as in
most cases 1t is practically impossible for an agent to contact
his Principal and seek his instructions. In furnishing & solu-
tion to the first problem it appears that the Indian Statutory
Law ewbodied in Sectiom 189 of the Indian Contract Act seeks to
provide an altermative rule which wonld be acgeptable to any
Principal save a few, as most of them are interested in preserv-
ing their properiy or business and not in the way their agents
warry on the business. Acoording to Seotion 189 an Agent 1is
required to act in an emergency ia a manner which a prudent
man would do in his own case in similar circumstances. This
proviso therefore ensures that the agent will act reasonably
and in & benmafide manner and will do his very best {o preserve
the property or ihe {nterest of his Primeipal, In short the
law hap given the agent a disoretion te set instead of follow-
ing the instructions of his Principal as the same is impossible
or impracticable mnder the circumstances oreated by an emergeney.
The authority te act, thea is ereated in favour of his a;oat by
the law and does net flow from his Principal. To this extent
the solution of the first problem cannot be deemed satisfactory.

Howsver, tbt cﬁwt of snttu 814 requiring an agent to

exereise muuhlﬁ &uutm in communicating with his Princi-

pal and seeking ! m miﬂ is h mam the sanetity of the
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srinciple referred to in the problems as in cases where it is
practicable for an agent to obtain the instructions of his
principal that result undoubtedly follows, But as pointed out
earlier, communication with the Principal is in most cases
impossible, Section 214 creates many diffioulties. The phrase
'to exercise reasonable diligence in communicating with the
Principal' 4s a question of fact, hard for laymen, as agents
generally are, to judge, wheiher they have complied with its
requirements. Agents who do not act im accordance with Section
214, do not bind their Principals and become liable for their
aocts to third person with whom they deal.

The doubis thus created in their minds will not enable
them to take prempt action unless they have first satisfied
themspelves that they have eompl jed with the requirements of
Seation 214, This mental sttitude ebviously makes the task of
mesting the emergemey gitwation very diffioult. It is there-
fore suggested that Seection 214, should be preperly amended to
obviate the impasse. fhe solution of the second problem depend-
ing as it does on the first problem is met with an almost equal
ree of satisfaction as i{n the case of the first. A detailed

deg

discussion of the solution furnished by the iaw to the two

problems and its evaluation will be taken up towards the end

of this chapter.

Speaking generally 17 the situatien is one that was

unforeseen and dnexpected 1% is .
justitying e agent to use his diseretion subjeet

usually ealled emergemey or

neoessity,
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to eompliance with certain eandiﬁans. The condition prece-
dent to the exereise of implied autherity on the part of an
agent are set out im seotions 189 and 214 of the Indian Con-
tract Aet, our inquiry relates to the category of cases where
an emergeney cocurs, and our task is to examine the policy of
the law in trying to resolve ihe conflioting interests of the
three parties-namely, prineipal, agent and the third party who
may be involved in the picture, Before proceeding to analyse
the way the law has stiempted to resolve the confliet, it will
be helpful to examine the existing law on the subjeet of emer—
gency and its elaberation by Judicial decisions,

Section 189 of the Indian Contract Aet rmns thus !-

"An agent has authority in an emergency, to do all guch
acts for the purpese of protecting his principal from loss as
would be done by a person of ordinary prudence, in his omn

cage, under similar eircumatances.”

Section 214 of the said Aot states :- "It is the duty
of an agent in oRses of difficulty, to use all reasonable
diligence in communicating with his principal, and in seeking
to obtain his instruciions. "

Section 3,39 and au of the Indian enaciment do net
explain the texm mﬁﬁ:m eages show thai the situation
in whieh they arise are not econfined to any restrioted sategory
of cases s in fmim The eircumstances in which AR emergensy
will be m to ;ﬁn bave not been suggestsd by the Juiges

in m Somh of the mm. however, may be uttrgmwi te
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to signify that any unforeseen circumstance which was not
contemplated by the principal earlier could create an emer—
gency. The magnitude and nature of danger of loss to the
principal is not a pre-requisite to the exercise of authority
on the part of the agent. To save the principal from ordimary
loss would cloth the agent with authority to act, provided, it
is remsomably impossible to obtain his advice on the matter.

The facts and the principles laid down in an Indian case

Firm Roop Ram — Bhagwan Dass v, Firm Nanak Ram Chha ju m", show
that an agent who informed his principal that he would be com-

pelled, in view of the changed situation, to sell the goods
already purchased on their behalf on credit if the principal
did not send him momey in time, had authority to sell the goods
1f the principal paid mo heed to the agent's telegram, and sent
no reply and no money as requested, The primciple deducible
from the above case, im the opinion of the author is, that,

in ocase, an agent communicates with his principal informing
him the changed circumsiances and received no reply, there
arises an implieation that the agent is autherised to aet in a
manner he deems proper in the interest of his principal. This
case may be regarded as an autherity fer the proposition that
an agent has power to aot in an emergeney where there are no
explieit erders of the prineipal to the contrary. The judges
who decided the abeve cass have net so stated in any part of

their judgment and this jnterpretation represents the personal
Kis

viow of the suther. In E

1. A1 R 1937 Lahere 403,
3. ALR. 1940 Laders 413
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the judges were of the opinion that in the absence oé instrue-
tions from his primeipal, an agent has authority to act in an
emergency, especially in a oase where the goods entrusted to
his care are perishable or perishing with the avowed object of
saving his principal from loss. It was further pointed out in
this case that S, 189 Indian Contract Act is based on certain

obgervations made at pages 225-227 of "Justice Story's Law of
Agency."

A fudguent of the Allahabad High Court’, emphasised the
need for an agent in cases of emergency arising under seection
189 to use reasonable diligence in communioating with his
principal and in seeking to ebtain his instructions®. The case
15 however of little assistance in the study of the subject as
it does mot throw any light as to the eriteria to be adopted
for emabling one to find out the meaning and scope of those

words.

The Indian decisions ars meagre, and with the existing
material it is not pessible to answer even some of the basis
questions, mamely i~ (1) What is an emergency, (3) The presise
meaning of the phrase proteeting his principal from loss;]

(3) who is & persen of ordimary prudence; and (4) meaning snd
secops of the words “using reasonable diligence in communicat~
ing with his princlﬂl and in seeking to obtain his instrue-

tions.”
An answer e 'kmm basie guestioms, esm, if at all, be
found m the Ageney ;,m of foreign juﬂﬁutma notably of

8. Mi el v m M Maden Gopsl A L. Be 1933
- avtahishnd jﬁ.
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England and Anerica ¢+ vhieh we now proceed to examine, The
doctrine of implied authority flowing from necessity or emer—
gency was confined in English Law to certain well known excep-
tional ecases, such as those of a master of a ship or the

acceptor of a bill of exchange to the honour of the drawer.

In 1924, Mo, Cardie J. in Prager v. Blatspiel’, gave
expression to an epinion which though obiter is relevant as
showing that there was a feeling that the confines of the law
on the subject should be extended so as to meet the requirements
of the time, The following passage from the judgment is guotied
for reference, "There is nothing in the existing decisions
which confines the agency of necessity to earriers wheiher by
1and or sea, or the scceptor of bills of exchange. The basic
principle I think is a broad and usefnl ome, It lies at the
root of the various classes of cases of which the carrier

decisions are merely an :lnnstration."s

Certain conditions were laid dewn by the learned Judge
as a conditien precedent to the exercise of the authority son-
ferred on the grownd of necessity or emergeney by law. They
may be stated thus :- (1) Under the circumstances of the case
communieation with the principal was practiecally impossible,
(2) Aetusl or Commercisl necessity must be in existence for
doing the sois in question, and (3) The slleged agent of mnece~
ssity must satisfy the court comcerned that he had acted bona-

fide and in the interest of the prineipal.

4 (1984) LE.B. 566
*Be Ad W m"‘ o
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It was wnfortunate that Mo Cardie J's dicta was challeng-
ed in subsequent cases, In Jebara v. Ottemma; Serutton L.J.
expressed his disapproval of Mo, Cardie J's opinion in the
words 1~ "The expansion desired by Mo Cardie J, becomes less
difficult when the agent of necessity develops from an original
and subsisting ageney, and only applies itself to unforeseen
event not provided for in the original contract, which is usually
the case where a shipmaster is agent of necessity. But the
position seems quite different when there is no pre-existing
ageney, as in the case ef a finder of perishable chattels or
animals, and still more difficult when there is pre—existing
ageney, but it has become illegal and void by reason of war
and the same reason will apply to invalidate any implied agency

of necessity."

A case of considerable imporiance is 3ims v, !l:ldland’.

There 48 a carrier on account of seeming delay inm transit
occasioned by a strike sold goods which were perishable, which
were earlier emtrusted to him for the purpese of carriage, On
these facts the Court held that the action of the carrier was
justified on the ground that it was practically impossible for
him to get imstructions from the owner, A case in peint is
Great Northern Railmy v. Swaffield.® It was held in this case
that & railway company was entitled to keep a horse with a
livery stable kiopr when the horse was not met by its owner

s. 927) 2 X.B, 254 at 35T} reversed suh nom. etteman v,
“m:’m (1938) A.C. 269, f

7. (1913) 1 K.B. 106,
8. (1874) Lk 9 Bx. 13%
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at its place of distination and the railway company had no
safe accommodation for it, The court further made it clear
that under such eiroumstances the railway company was entitled

to resever all the expenses incurred by it in the up keep of

the horse from its owner,

There are eertain decided eases which show that when an
agent employs medioal assistance in an emergency, he has implied
authority to bind his prineipal. A case bearing on the subjeot
is Langan v, Great Western Baflway’. There a sub-Inspectoer
had pledged the oredit of the railway eompany for board and
maintenance of persons injured in a Railway oollision, It
was held on these facts that the sub-Inspector was justified
in his action in as much as his aet was calculated to keep down
the damages for which the Railway Company may possibly have
been held 1isble, The court emphasised that the Sub~Inspector
was not merely emtitled but beund to take that step as it was

intended to hemefit his primeipal - the railway company.

The ease is impertant in the sense that it lays down the
principle that it 1s not merely saving the prineipal from direot

logs in an emergency but even indirect loss which may sonfer

on an agent an implied authority to pledge the Credit of his
primipll.

Nome of the English cases examined so far threw any light

as to what the term temorgeney’ signifies, But the observation

of Ssrutten L.J. suggests as stated earlier the circumsiances

3

0. (1874) 805, 7. {hs) 173 8% 2o 117,
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should be '‘unforeseen'. There is one line of English deei-
sions which warrants the view that an agent has no option but
to follow the ingtructions of his principal no matter how
serious the emergency may be. In Howard v. 'ruokerm, the
facts were these, A principal in India sent by ship goods

to his agent in London and instructed him to review the goods
and sell them but not to pay the freight, that already been
paid in Bengal, The agent sold the goods but when he was to
make the delivery of the same, he discovered that they were
stopped for non-payment of freight. The agent paid the freight
with the object of getting possession of the goods. The court
held that the agent could not recover this advance from his
principal as he had acted in disregard to his instructions.

The correctness or otherwise of this decision will be discussed

in subsequent pages.

A case in peint is Green Leaf v. l!oodyn where the
court held that a factor had implied authority to act for his
principal in an emergent ::ltnation, irrespective of his ins-
tructions oxr the ordinary usages of the trade whers the factor
aoted in good faith and used sound diseretion, even though it
subsequently turned out that the course adopted by the agent

was disadvaniageous to his principal.

A similar view Was taken in an English case Tetley v,

British Trade corporationi?. In that case it was held by the

10, (1831) 1 B.C. Ad 712

11, 18 Allen 383,
12, 10 Lleyd's List Ref. 678,
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court that an agent could disregard the instructions of his
principal and remove the goods emtrusted to him to another
country where he felt that it was unsafe to keep the goods
any longer in that country. |

In the Gratitudine’d Sir Willtam Scott maintained that
the foundation of implied authority of an agent to ast in an
emergency was the prospect of benefit to his principal, The
same thought has been put in by Sir John Romilly thus: "An
agent is bound to do the best he ocan for his principal and in
matters which are left to his discretion he can only act for
the benefit of his prim:i.pal."M In Broom V. Hm.llm it was
held by the court that an agent can exercise his discretion
in an emergeney but he must pursue & course which a reasonable

man would have done in his own case.

Generally speaking the English Judges have been relue~
tant to widen the area of an agents' discretion in cases of
emergency and have iried to confine it with in narrow limits,
as already disoussed earlier. But in the Canadian case of
Hastings v. Smnsm it was said that the doctrine has not
become static mo as to be confined to the cases specified by
Baron Parks and Lerd Esher., These oases are merely illustra-

tions of a bread principle applicable to various kinds of

13, (1801), § Wb, 240.
14, 1In pariente V. Lubback (1955), 20 Beav, 588 at 592.

18, . (1999), T C.B. (a,s.) 503,
16, . (1946) 8 W.W.R 449,
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oases. These broad differences in their approach to the prob-

lem of emergeney by the different English Judges and the jus~
tification thereof will be subsequently commented upon.

The American Law on the subjeet is in several aspects
different and liberal in its outlook from the English Law,

An examination of some of the important American cases reveal

the broad ogt look of the Courts,

In Sibley v, City Service Transport ce.ﬂ, the facts
were these, The defendant's bus driver was carrying passen~
gers who worked on a govermment project and who had just
finished the "gwing" shift quite late at night, It was an
inclement weather the roads were icy and in a thinly settled
ares, a wheel rolled of the bus. The driver made all effortis
to get help and remedy the situatien but failed in his endea-
vours. Driven by the force of circumstances he procured
another bus anrd driver frem a near by srsenal. The new driver
unfortunately lest contrel of the bus and caused the injuries
for which suit was brought. It was held in the case that
the plaintiff was enititled to recever. The court proceeded
to give its finding on the basis of an existence of state of
emergency and se held that the regular driver had implied
antbority te engage a driver and procure a bus as it was nece-
ssary for sempleting his master's errand, Aceordimg teo |
American law in srder fe _cmto swergency pewer, the eccurrence

sust be sudden o wmexpesisd or oall for imuesdiate astion and

11. 8 W.d. 4858, 66 A B4, 884 {1949).
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the contingency must make it impossible for an agemt to
communicate with his principal,

In another ﬁ?"rt&n‘t cage Booth Fiynn v. pricei® the
facts were these : The defendant employed 2 night watchman
to protect their heavy machinery, During night time a leak
developed in the gasline of diteh digging machine." All of a
sudden he (The watchman) noticed a big puddle around the
machine and saw that it was on fire", The plaintiff at that
juneture came in automobile and the watchman procured his
aid in putting out the fire. The plaintiff was injured in
the operation, He sued to Mnr damages for the injuries
sustained by him. The questiion arose as to what was the
status of the plaintiff at the time he sustained injuries.
The plaintiff was held entitled to resover on the grommd that
the jury could held him an “emergency servant®,

fThe decision in the oase {s undoubiedly eorreect as 1t
is hard to conceive of & better case of emergency where it
was impossible for the watchman to have communicated with his

primeipal and there was a dire nesessity of saving his proper—
9
ty, In another motable case, Hawtayne Y. Bsum.i‘ , there s

manager of & mine borrowed money on the eredit ef the owners,

so as to enable hin to pay the arrears of wages due to workmen,

and thereby sveid the misfortune of levying oR materials

volenging te the mine by the workmen. Alderson, B, gave the

following reasen fer deaying the WARAgr SBY eReTLeney powers
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to pledge the eredit of his owners i~ "(T) here was ample

time and oppertunity for him (the manager) to have applied
to his principals,®

American Courts > have held that where a rail-road
accident oceurs in whieh passengers are injured and the high-
est agent of the mailbeard company whe is present such as a
conductor, calls a physician or a doetor te treat the injured
passengers, the company will be bound to pay the charges of
the doctor. The American equi-ts have laid down the prineiple
that under such circumstances, & persen such as, the conductor,
or other officers who calls in the aid of the doctor has emer—

geney powers and oan thus pledge the credit of the company.

A perusel of Section 4731 of the American Restatement
of Ageney (Seeond) together with comments and illustrations
added to it clearly reveal twe impertant points, They are
firstly; that the basis of the emergency authority of am
agent is the implied comsent of the principel and (2) That
the ocourrenes of unforesssn cireumstances uncevered by pre-
vious instruetions of the prineipal together with the imprac-
ticability of commmieating with the prineipal is the founda-
tion of an agent's autherity. The American Restatement has
made a contribution bY analysing the varioms circumstances in

. st. Louls A & T R Co. v, Heover 13 s.w. 1092,

the Ameriean Restatement of Agsney { Second)
i m:ﬁ:‘:? :fﬁhu etherwise agreed, if after the autho-
risatsen is given, 8% sufereseon situation srises for which the
torag of ihe suthorization make ne provisien and it is imprac-
iisable for Ehs agent to comms fe with the principal, he 1s
authosined by 6o what ho reasenadly believes to be mesessary in
erdex to provent siptantisl 1ess te the primeipsl with respect
to the 4 wte sennitted to his eharge,
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vhich an agent will be deemed to have complied with the
requirement of law of having communicated with the principal
with a view to obtain his instructions. Im particular it has
been indicated that where an agent has to inocur expenses
which are disproportiomate to the business to be transacted
he need not communieate with his prinecipal. In short the
Restatement has clearly indicated the meaning and scope of
the words :- ‘'using reasonable diligence in communicating

with his principsl and in seeking to obtain his instructions®.

Maving examined some of the important Engl ish and
American deeisions it now remains to give a brief summation
of the linga on which the law has developed. Before doing so
it is impertant to make a few observations regarding the appa~
rent contradictions in prineiples which are neticeahls in some
of the cases, The English ease Howard v. Tucker,2Z appears
to lay down the principle ihat an agent has no implied autho-
rity to do acts in contravention of the express instructiens
given him by the principal in a situation arising out of nece-
ssity, Another English case Tetley V. British Trade Corpora-
t:&enn 1aid dewn the prineiple that an agent could disregard

the instruotions of his principal under the eircumstances of

the oass.
These two eases WAy appear to lay down ¢ centradictory

prineiples put & oritical examination of the faets of ithese

22. (1“’.3 4 B.C. Al ¢12 See ante.
23, 0 ﬂm*ﬁmt Ref. $78 See ante,
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cases and the reasons advanced by the learned Judges clearly
warrant the inference that the two cases do not lay down con-
tradictory prineiples but on the other hand are helpful in
finding out what an emergency is, which entitled an agent to
exercise implied authority, In the first case it is clear
from the faocts that the prinmeipal had clearly instructed his
agent not to pay freight as in his opinion the same was already
paid in Bengal. Obviously the primecipal had in mind that frei-
ght may be demanded and he had taken care to give instruetions
on that matter, Whenever a matter has already received the
attention of the prineipal end he has issued defimite imstruce—
tions to his agent, (he has no authority to act in disregard

of the same, It is only when a mew situation arises on the
happering of an unforeseen event that the agent is entitled

to exercise powers to meet the emergency and possibly there ean
be mo instructions of the prineipal on that matter as it could
not have been in his contemplation at that time,

In the second case - Tetley v, British Trade Corporation
a situation srese, vhich was never in the contemplation of the
prineipal, obviously therefore there éeuld be no instruotions
whioh he ceuld have issued te his agent, concerning the changed
situation. The former instructions of the primeipal had no

bearing on the ehanged oirounstances and therefore, were of mo

avail and eould be &isregarded by the agent,

The distinotion Detween the fascis of the abeve mentioned

cases is thus marked - in the Tirst the primeipal visuslised

the situasion that may posnidly arise and ke gave his imstructions
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No law can ever ptmiﬁ an agent to act against his clear ins-
tructions. In the second case the prineipal had given instruoc-
tions for his aetivities inm normal ecircumstances, but as he
could not contemplate any unforsseen happenings he could not

possibly have issued anmy instructions regarding the same.

All that could be said in such a case was that the
agent was disregarding the spirit of his prineipal's instruc-

tions which had become redundant in an emergency.

These two cases therefore do not lay down differing
principles but on the other hand explain the faet that te
clothe the agent with authority it is neeessary that there
should be such a change in the circumstances as could not have

been in the contemplation of the principal.

The development of law in England has not been uni-
form. Mac Cardis J, attempted to widen the area of an agent's
implied authority in an emergency. Serutton L.J. and Lord
Esher substantially marrowed its scope, and the Canadian case
restored it to 1ts fermer position. The difference of appreach
between these English Judges is not surprising. There has been

a traditional reluetance amongst them, generally, not teo

change the law &s they are of the view that this task properly

belongs te the jegislative agenocy; however & few of them have
ined to affest and recognise the necessity of making
existing l1av as othervise the results would he
Mac Cardie § was inclimed to tgkc a

been inel
ohanges in the

disastrous. As such
bresder view and o yotognise that any emergonoy situation
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would be enough to call in the aid of the court. On the
other hand as one would expect of the English Judges, Seru-
tton and Lord Esher JJ, were prepared to expand the law only
in wery hard and exceptional circumstances, The author is
homnr; of the opinion that the principle enunciated by Maec.
Cardic J. and the view expressed in the Canadian case deserve
approval for the simple reason that emergency, whatever be the
varied nature of its gravity - big or small justifies the
interference and the aid of the courts and that the meticulous
distinetions recognized, by some of the courts in England are
mwarranted, It is submitted that to enable the common law

to expand, a narrow view is not desirable.

Baving examined some of the important English cases
1t will be of interest to note whé¢at solution to the two prob-
lems posed earlier on page one have been suggested by the
Courts in England, It is important to bear in mind the
relnotance of English Judges to change the law though they
favour recognising exsceptions to any rule for there is hardly
any lav without an umhtion. Mae. Cardie J, in Prager vs.
Blatspisl (1924) I.K.B, made an observation though ebiter
which msy will be regarded as a salutary warning against over
legalistioc restrictions. He stated that the common law must

meet sets of faets sbuormal as well as usual and that it

must faee and deal with chamging or novel circumstances,
According to the jearned jwdge suthority to act in the interest
of hip prineipal is implied in faveur of the agent as it is
absolutely necessary o maintain and centinue the business of
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the principal. The ¢ircumstances under which an agent has
implied authority in an emergency as stated by the learned
Judge have already been mentioned, The view of the learned
Judge, therefore, is that implied anthority to act conceded
to the agent is a oreation of law recognised to meet the
emergency. This view so far as it goes is aimiiar to the
Indian law., However, the view of another set of Judges
Scrutton and Parker is that exception to the rule should be
limited otherwise it will have the effect of eating up the
rule itself, accordingly they have confined emergency situa-
tion to the Shipmaster and to the drawer of a bill of exchange

only.

The question of importance is how far the English
or the American Law can be of help in solving some of the
problems posed by the language of Sections 189 and 214 of the
Indian Contraot Act. Readers are referred to the four ques-
tions earlier. Regarding the first question as to what is
an smergency, a complete answer is in its nature impossible
as it is mainly a question of :lact; However, the English

and American cases disclose a eriteria and it &es that some

unforeseen situation must arise,

The second question is what is the meaning of the
term 'saving the prineipal from 1oss', Though no direet answer
4s furnished to this querry nevertheless all decided cases go te
ahow that wnless proper step was taken by the agent soncerned,
the primeipal weuld have sustained ﬁmtg@:n.‘g less in respect
of his business or property and the gmai may therefore be
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regarded to have been used in this sense.

The third question - which is how to decide whether

an agent acted with ordinary prudence as would be done by a
person in his own case under similar circumstances, To this
the answer furnished is that the agent must act reasonably.
If he commits a bonafide, mistake in doing an act, he will

still be regarded to be acting properly. This gquestion be-
ing mainly one of fact no precise answer can be anticipated,
Regarding the fourth question how far an agent is under a duty
to oommunicate an information regarding the changed situation
to his principal has been very well answered by the American
Restatement in Seotion 47, and the Commentary added to it and
1t is suggested that the law embodied in Section 214 Indian

Contraot Act should be drawn on those lines.

A question posed eariier, how far a stranger can become
an agent beosuse of an emergency has been answered in the nega-
tive by the English authorities, The dooctrine of Negotioram
Gestio of the Roman Law has never found acceptance in England.
However, there are 8 few dicta of English Judges and the view
of story, a high authority on the Law of Agency whose opinions
are now cited in suppert of the proposition that an agenoy
relationship may be established by an emergency situation in

favour of even 8 stranger.

Contraet Aot whether & stranger can have an implied authority
to do eertain asots in an emergency. In the view of Justice
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"°ryz4 the principle applicable in the case of an agent
would equally be applicable in the case of a stranger under
circumstances of positive necessity; "as for example, in cases
of irreparable injury to perpishable property, occasioned by
fire, ship wreck, 1nunditi§n;‘or other casualities, and found
without any known owner or agent.“zs The stranger performs

in such cases the functions of the Negtiorum Gestor of the
Civil Law; and it appears that he is justified in performing
acts with a view to save the property from complete destruc—
tion or even to preserve it and stop its deterioration.
Salvors are understood to be clothed with authority; in cases
of this kind to dispose of the property saved for the interest
of a1l concerned provided the property be of a perishable
nature or if it be unfit to withstand the inclemencies of the
weather till the claims in respect of them can be finally
decided by a court of law,

In Kempt v, Pryorzs, Lord Eldon stated as follows :-

"I have a2 strong conviction upon sound principles,
confirmed by my short experience at guild-hall that, if a man
under a contract to supply one article supplies another under
such ciroumstances, that the party, to whom it is supplied,
must remain in wtter ignorance of the change, until the goods
are under circumstances, in which it would be against the
interest of the other to return or reject them instead of

doing what is best for him, selling them immediately, & jury

24. Story-law of Agency-Art. 142 page 115,
35, Stery on Bajlments Ast, 83.
26, 7 Ves, 340, 241, 843, "10
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would have no hesitation in saying, he ought to be considered,
if he pleased, not as a purchaser, but as placed by the vendor
in a situation in whieh acting prudently for him, he was an
agent, The consequence there is, that he would be liable to
account for the money received, subject to freight and other
charges; though while the goods were in transit, he had consi-
dered himself owner®, Lord Eldon's reasoning stated above
gives countenance to the view that a non-agent may be clothed
with the rights and responsibilities of an agent when a novel

or unforeseen situation arises.

A bailee is already regarded in Indian law to be
sharing the rights and responsibilities of an agent in the
exercise of his implied authority arising on the ground of
an emergency and it would be no wonder, that the area of its
application is considerably widened. A day may not be far
off when the Judges in India or our legislators deem it
proper to include even cases of strangers sharing that autho-

rity within the scope of our law,

Having examined at some longth the scope of the emer-
genoy situations and the circumstances in which an agent has
been held to possess an implied authority to safeguard the
interest of his principal, it is proposed toconsider the peliey
of the law underlying the rules stated on the subject. |

The foregeing analysis of the emergemey position has
made it amply elear that an agent has & discretion enly on the
bappening of an emergeney when he bed no reasenable opportumity

3 + i
i

e
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to contaot his principal and obtain his instructions, That
being so, it is obvious that in exercising his diseretion
with a view to save his principal from loss he is net aciing
in derogation of any instructions. As a matter of faect, the
circumstances having totally changed the earlier instructions
have no bearing in resolving the aifficulties of the new
situntion. Two different justifications may be offered for
the recognition of the rule that an agent should have a discre~
tion in the matter, One is that under the changed circumstan-
ces, there is an implied consent of the principal authorising
the agent to exercise his discretion and this contention is
strengthened by the fact that the law requires the agent to

act as a man of ordinary prudence as if it were his own case

under similar circumstances.

In other words the agent is to set in a reasonable
manner and not capriciously. Undoubtedly by emphasising this
aspeot of the agents conduct law ensures that the agent to
the best of his ability will try to benefit his prineip@l.
There is thus no margin of doubt that the agent's conduet
would be one generally acoceptable to any principal, except
those whose satisfaction is not merely derived from the
benefit that is conferred on them but they prize much more
the compliance of their instructions irrespective of their
merits. Such cases must indeed be rare, for in business the

tden of deriving prefits is usually the foremost consideration,

Law after all camnot devise m:u of satisfying the
whins and capriess of every individusl person, It is meant
#

I
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to confer the greatest good of the greatest number. The policy
of the law, according to the above view, appears to be prompted
by the consideration of benefitting principals and at the same
time, to enable agents to absolve themselves of any responsi-
bility to which they would render themselves liable if loss
ensued to their principads by their negligence or inaction.

The law propounded abhove, is no doubt open to the
obvious criticism which has been levelled against the 'implied

term theory' as a justification for the doctrine of frustration

of contract,

The second justification for the poliey of the law
on the subject which may be offered is that since the condi-
tions imposed on an agent subject to which he can exercise
his discretion are such as leave no margin for doubt that he
will act reasonably and in & bonafide manner it becomes
obvious that in the large majority of casss he will be bene-
fitting his principal, As already stated earlier this by
itself may make the position aceceptable to the principals

generally save a few.

The agent in his turn is absolved of the responsibility
of being saddled in damages if loss bad ensued to his principal

by his negligence or inaction.

Lay sust of necessity employ the principle of give and
take in recemciling conflieting interests. The principal
foresakes his right of ;h‘m instructions, the agent sheulders
s greater responsidility as he has to act under various safe-
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guards and conditions. Thus does the law recomcile conflict—

ing interests of the principal and the agent in emergency
situations. Turning our attention now to the position of the
third party we find that the existing law on the subject does
not disclose or give encouraging evidence of a sound policy.

If an agent acts strictly in accordance with the requirenenti
of section 189 and 214 of the Indian Contract Act or according
to the principles elaborated under the common law of England
and Amerioa, the position of the third party is safe and free
from doubt. Doubts regarding the legal position of the third
party arise when the agent has acted in an unauthorized manner
or in derogation of the rules of law. The third party acting
bonafide enters into a contract with the agent assuming that
he has authority and performs his part of the Contraetual
obligation., The question arises whether the third party can
successfully bring an action against the prineipal ? Sections
226 and 227 of the Indian Coniract Act contain the law rele-

vant to the subjeot,

A Privy Cowncil cnaczT has stated interpreting the

soope of the above sections that persons who deal with agents
whose authority they know are limited, deal with them at their
own risk and if the agent exceeds his authority, the principal

is not bound,

To the stthor:fihin paper, it appears that the peliey
of the law is wnjustified in placing the pesition of the third

a7, (10) 14 C. V. XN, 381 (ss8) P.C.
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party in jeopardy, In an emergent situation it is net at all

feasible for a third party to make inquiries whether the
agent is acting in an authorised or uwnsutborised mamner.

There is neither the time nor cccasion for that.

Under such oircumstances ﬁ is j-eany hard on‘thlov
third party to deny him a legal remedy against the prinhip#l.
It may be argued that he has a right of action against the
agent, We are aware of the reasons as‘ to why the law has
made the principal liable for the conduct of his agent. An
important reason is that the third party can easily and safely
satisfy his decree against the principal who generally is in
& much better financisl position than his agent, The third
party may reasonably argue that his right of action against
the agent iz merxely illusory,

In some cases a e¢ontrary view has been taken, which

are stated here,

s case it was held that where an agent did

In a Madras
an unauthorised aet whieh bhenefitted the prineipal, the princi-
pal was bound in equity to return that benefit to the third

party from whom he had derived it,

The legal position despite these differing views is
not free from difficulty and the aunthor suggests that the
sxisting law may be amended and a elear rule enacted that the
third party will have a right of action against the prineipsl

28, A.I, R 1916 Medyas 10235 (1037) D.B. Ses alse A.I.R.
1036 Besbay 82 (86). -



128

in all emergency situations, where he comes to the rescue of

the agent, thus benefitting the prineipal.

Before concluding the discussion of the suﬁjeét. it
will be interesting to mote the problems of policy and pur—
pose that underlie the law under comsideration, The law is
faced with two puzzling problems. They are, first whether the
basic principle that an agent can only act when he is expressly
or impliedly authorized by his principal so to do can be
infringed and second, 1if the principle above enumerated can-
not be ultcredz:od:ltiod should another competing principle that
the agency relation is meant solely or premarily to benefit
the principal be forsaken, The task of formulating a proper
pelioy that eould resolve these two conflicting ideoclogies was
by no means easy. In a desperate attempt to recomcile thesge
conflioting principles we find that generally the attitude of
the courts in America, at least, has been to recognise that
the agent's power to aot in an emergency ig bagsed on an implied
asuthority. The recognition of this view would certainly put an
end te the controversy for them mo prineiple is at stake., The
suther, however, does mot agree with the views expressed in the
commentaries added to Sec, 47 of the American Restatement of
Agensy, The reasen is simple. There cannot be in law any
implied authority im favour of an agent in respect of a matter
whioch sould mot possibly be in the eontemplaiion of the princi-
pal. The way the lav has tried to reselve the confliet is
counendable, The agent is enly anthorized to aet in a reason~
able masmei in an emergensy. Sines comsmnication with the
prinoipel is met praciioshls the agent is certainly not acting
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in derogation to the known wishes of his principal.

Furthermore, 1t can be safely asserted that principals
generally would be interested in preserving their business

and in securing profits the agent is fulfilling that obliga-
tion. ‘

The first principle enunciated eariier is therefore
not set at defiance but merely modified to suit the peculiar
circusstances created by an emergency. The 151 in attempting
a reconeiliation of the conflicting principles has succeeded
in conferring benefit upon the principal and the agent a:i:l.ke-
The principal is benefitied because otherwise his property or
interests would be sacrificed, Similarly the agent derives
the advantage of getting the necessary authority to preserve
them and acquire rights against third persons Yor his princi-
psl and against the principal in respeet of his remuneration,
indemnity etc., The aunthority of an agent in an emergeney can-
not be said to arise from an implication., The author eof the
paper shares the view of the Australian antharitym whieh
holds that authority in an smergency” is a question of law;
the sppliocation of the dectrine does not depend on the express
or implied consent of the perties. In this fundamental res-
peot agency of necessity differs from irue agency™. It is
well to remesber that emergensy power is the ereation of law,
Phis is something net peemliar to the principal and agency
relstionship but is generally adopted in various fields of
legal relationship, TYhe power vested by most of the censti-

29. N Treitel, 8 Amnual L. Rev. of West Australia 1
(1984). ,
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tutions of the world in the head of the State demonstrates
this view-point.

REC OMMENDATIONS :

Section 214 Indian Contract Act 1872 to be reproduced
and the following 1llustrations sdded to it to show the wide

range of factual situations covered by the Section,

ILLUSTRATIONS :

i. P, the owner of a small apariment house, on leaving
for a fishing trip in the wilderness, directs~ A, a friend, to
collect the rents during his absence, telling A that he has
no one else in charge of the building. During P's sbgence,
fire destroys the house, Not knowing where P is and realising
that the insurance on the house will be forfeited unless proof
of loss is made, A sends proof of loss to the company insar-

ing the duilding. A is authorized to do this.

2. P, a psach grower, ships peaches to his factor in
the city. Twelve hours before they are due to arrive, the
factor learns that in his city, owing to excessive arfivals,
petches will mot bring much more than enough to satisfy the
freight obarges, but that, if diverted te a factor in another
oity, they will bring & much larger price at no ;reat freight
cost, He cammot communicate with P in time to make the change.
He is authorised to re-route the peaches and the faet that they
are wnexpeotedly dsstreysd by fleod in the ether eity does mot

subjeet him te 1iability to the principal.
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3. Same faots as in Illustration 2, except that A

did a similar thing the year before and was told by P never
to do it again., A 1is not authorised.

C. If the agent acts reasonably, the fact that he
is mistaken as to the necessity of action does mot prevent
the existence of the authority to act. Furthermore, although
he is at faunlt for the creation of a situation which causes
him to depart from the letter of his instructions, he is
authorised to act, under the circumstances stata&. although
he may be responsible to the principal for the expense or

loss caused by his prior wrongful conduct.

4. Aj ordered by P to ship goods through a specified
country, is credibly informed that a revolugtion is imminent
and will probably break out while the goods are en route, and
{f so that the goods will be geized by the insurgents, The
Principal urgently need the goods and the agent cannot commu-
nioate with him, He thereupon ships the goods by a more cir—
cuitous but nearly as expeditious route. He is authoriszed to

do this even though the revolution does not oocur,

B. A, sslling agent for P, has been ordered not to
sell to T om eredit, puring P's absence and while he eannot
be reached, A sells to 7 on oredit, delivering the goods. He
immediately realises that T has obtained the goods by fraud
and is sbout teo abseond from the State, A begins an action te
replevin and yeeaptures the goods. He is autherised to do
this although he is lisble to P for the expenses of so leng,
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COMMENTS :

d. The faet that it is possible for the agent to
communicate with the principal does not prevent his having
aunthority to act if, in view of the nature of the transaction,
the expenses of such aouinnlcation would be rxisproportioﬁate.

or the delay might seriously harm the‘prmcipal'a interests.

ILLUSTRATIONS :

6. On being driven to the train by his chauffeurs
A, P tells him to take the car to P's summer home to which P
is going by train., A asks about having a how timing chain
inserted but is told to let no one touch the car. While A
is driving as directed, the timing chain breaks and the car
will not go without a new ehain. A could telegraph to P but
at the expense of several dollars and much delay. A has a new
timing chain inserted and also has the valves ground, it is
a question of fact whether or not A was authorised to have
the chain replaced, He had no authority to have the valves

ground,
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CHAPTER 1V

AGENT'S IMPLIED AUTHORITY TO DELEGATE

The purpose of this chapter is to examine the problem
of delegation by an agent, from an entirely new angle and in
that light to suggest certain improvement in the Indian Law
embodied in sections 190-195 of the Indian Contract Act.

Freedom of Contract is so far the recognised rule; but
a few departures from it have reecently gained currency, In
the industrial sphere, freedom of contract is inereasingly
subjeot to restfaint, Hours, wages, conditions of labour and
annual leave ars contrelled by law, The author of this thesis
offers s new thought that an agent has a competing interest
against his principal in the matier of delegating his autho~-
rity to sanother. Principals, generally, are interested in
requiring their agents not to delegate their funotions to
another, whereas agents for various justifiable reasons desire
to delegate their authority to others., There is thus a clear
elash of interest between them and a case will be here made
out that the interest of an agent needs proteetion. It
appears that an agent has been regarded merely as & dignified
servant and for this reasom, the recognition of his interest

has boen relegated to the background, This approach, the
anthor helieves is a fallaey.
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The justification for presenting this thesis is to
attraet the attention of law givers and legislators to the
imperative need of change in the existing law prompted by the
needs of a changing scciety where values are fast undergeing
transformation. The author is of the opinion that the entire
law on the subjeect has to be reviewed, the 1aliacy exploded,
and suitable amendments int;;ﬁdueod 1n the Indian Law,

It must be made clear at the very out set that the
author proposes to examine mainly the Indian Law but references
to comparative English and American Law will be made wherever
it is deemed necessary to support his view point,

It is a well known rule of law that an agent ordinarily
bas no aunthority to delegate his functions to another. The

familiar Latin maxim expressing this thought is delegatus
nonpotest delesgare.

In India the nﬁomle of this principle has not been
elaborated in any court decision, though we find specific men-
tion of the rule in Section 190 of the Indian Contract Aet.
The words "undertaken to perform personally" occurring in this
Section indireotly suggest that an agent has no power to dele~
gate his duties to another for the chvious reason that he
mndertakes to perform them personally. The basie reason for
such a rule has been stated in the words of Justice Story.

"It 1ies in the personal trust and confidence repesed in the
partioular party,*’ In English Law the rule and fte rationale

1. Stery, 8. 13,
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huv; been admirably stated by Thesiger L.J., in De-Bussche v.
Alt™ 1

"As a general rule, no doubt, the maxim delegatus non
potest delegare applies so as to prevent an agent from estab-
lishing the relationship of principal and agent between his own
principal and a third party; but this maxim when analysed merely
imports that an agent cannot without authority from his princi-
pal, devolve upon another obligations to the primcipal which
he has himself undertaken to ﬁarsomny fulfil; and that in as
much as confidence in the partiocular person employed is at the
root of the contraect of agency, such authority cannot be implied
as an ordinary incident in the contraci", In an American case
Washington Trust Co, v, B:l:h;_p'?', the court has justified the
maxim in these words: "The relation (of attorney and client)
thus oreated is one of the utmost trust and personal confidence,
Where an agency of such character exisis, requiring as it does
the exercise of special knowledge, judgment and diseretion, it
is genmerally held that the agent may not Vdelegate the perform~-
ance of his duties in the matier without express authority from
the prinmcipal unmless such authority is necessarily implied for
the proper execution of the agency. This rule, which is so
fundamental as to require no citation of authorities, does not
apply if the delegated act is ministerial only", This was a
case between an atterney and s elient where the degree of skill
or eonfidence was mwoh greater than in am ordimary case of
principal and sgent, But the @ifferemoe lies only inm the degree

3. T8, RJI, 187, 80A (24) 186 (1961).
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and not in the nature of the relationshipdr. It can therefore

be stated with impunity that, as the relation of principal
and agent necessarily implies a certain measure of trust and
confidence reposed in an agent by his principal, an agent can-
not be permitted in law to delegate his duties to another for
that will have the effect of defeating the very purpose and
intendment of the principal and agency relationship. To this
rule, in both England and America certain exceptions pave
become firmly established. So it is in India where the
entire statutory treatment of the subject is found in Sections
190 to 195 of the Indian Contract Act,

To understand these exceptions 1t is first important
to note & distinction that has often proved confusing, This
lies in the oontmét between (1) & person appointed by an
agent to aot in the capacity of his own agent and (2) a person
selected by the agent to become an agent directly X of the
original principal, Only the former can be correctly descri-
bed as a sub-agent, This is well put in the Americal Resiate-
ment of Agency, where it is said: "A Sub~agent is a person to
whom the agent delegates, as his agent, the performance of an
act of the principal which the agent has been empowered to

5
perform through his own representative®,

. the same langusge is used in a non-lawyer case of
‘ ?r::::pnl and agent : Mo Kinnon v. Vollmer, 75 Wes 82, 43

LW, 800 (1889).

tement of Agemcy first Editioen, See also
. m;c;.‘:;guah dund Subservants® 68 Harv-L. Rev,

858 (1958).
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. Fortmtely. there is a decision in the Calcutta High

Court™ that throws helpful 1ight on the Indian view of this
distinction. 1In that case, Negi purchased from a firm C at
Calcutta a quantity of corrugated fron sheets and paid a sum
of k. 250 in part payment. Negi instructed the firm to send
the money and collect the balance through the local Bank of
Khulna, The firm C therefore sent the goods to Khulna and
directed the Railway Receipt, their bill and demand draft
with covering letter to the National Bank their bankers of
Caloutta, instructing them to collect the bills through the
Bank at Khulna, Contrary to instructions the Bank made over
the goods to Negi, who delayed payment and later offered to
pay in instalments. Whereupon the firm C brought a suit to
recover the balance from the National Bank in Calecutta. The
Judge stated: "I think that Sections 194 and 195 (of the
Contract Act) are to be read together and the authority to
create a third person an agent of the principal referred to in
Section 195 comnotes that the agent has a discretion in select~-
ing such sgent for his principal. These sections do not apply
to oases whers the agent has no power of selectiion., If he
undertakes the agency is compelled to appoint a particular
nominee of his primeipal as the agent of his principal for
some part of the business of the agency . . . Now, it is
common growsd that the defendant Bank did appoint the Khulna
Bank to oarry out that part of the collection which was to
take plaee at Xhulna but the question to be decided is whether

Mohan Negi A,I1.R.
8. Choudbury T.C. and Bres. V. Ginndra
: 1930 Calewtts 19 per page J.
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the defendant Bank appointed the Khulna Bank so to act as the
sub-agent of the defendant Bank or as the substituted agent
of the plaintiffs®. p

Proceeding further the Judge said "that the question is
whether the defendant Bank created privity of comtract between
the plaintiffs and the Khulna Bank, In my opinion, that is
the true test to determine whether the person appointed by an
agent authorized in that behalf to perform part of the business
of the agency is a substituted agent of the principai or the
sub-agent of the agent, and that the test to be applied is the
same whether the case falls within Sections 194. or whether, as
in the present eaué the person so appointed is the nominee of

the prineipal . . ,”

After distinguishing between cases where an agent names
an agent of his choice and where he merely carries out the
order of the principal the Judge stated: "I am of opinion that,
while the letters and telegrams to Khulna Bank were sent by
the defendants Bank, the mandates therein contained came from
the plaintiffs. As I apprehend the taeta; in endeavouring to
carry out the collections of the bills at Khulna, the Khulna
Bank was not acting under the control of the defendants Bank,
for, so far as the collection at Xhulna was concerned, the
defendant Bank was aeting under the direction of the plaintiff
who throughout took charge of the transaction, The defendant
naik, in ny‘opiniou. was the conduit pipe through which the
plaintiffs cutnuniéattﬁ their inutrﬁétioun te the Khulna Bank ,.
As an aside the court observed "the defendant Bank some times
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referred to the Khulna Bank as "our Khulma agents .., But
undue stress ought not‘to be laid upon loose or easual words
and phrages used in business letters and regard must be had

to the substance of the transaction . . ."

The importance of this case 1ies in its clear statemen
of two oriteria for determination whether a person named by an
agent is a substituted agent of the principal or merely a sub-
agent of the agents: First, there must be privity of contract
between the principal and the person named by the agent to per
form part of the business of the agency; and second, the con-
trol of the activities of the person so appointed must be vest

ed in original principal,

If the facts disclose compliance with these two requi~
sites the appointee will be deemed to be a substituted agent,
having the same status and rights towards the principal as the
original agent; if otherwise, he will be a sub-agent of the

agent,

Another important case on the difference in the scope
of seations 190 and 194 is B. Mohindra Dass v. P. Mohan Lal’

and another, There the plaintiffs, owners of the houses in

question in Mussoorie, appointed plaintiff 2, a banking concen
their agents to lease out his houses, During oérrasponﬂanec
the owner wrote to the bank as follows.," In any case you need
not inquire from me about renting of cetiages., Yom have full
authority to accept anything." The banks thus appeinted

7. A.I,R. 1939 Allababad, 186 per Mohammad Ismail J.
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defendant to loecate a tenant, This he proceeded to do and
thereafter collected the rent, plaintiff claimed to be peid
over only part of it and therefore sued for the balance due._
The question was whether banking company as agent of the owner
of the cottages was entitled to employ agents or sub~agents
within the meaning of Sections 194 and 190 of the Indian
Contrsct Act, 1872,

The following passage states the governing principles®
*,.. it would appear that plaintiff had given very wide powers
to plaintiff 2 and the power to appoint an agent under these
circunstances may well be inferred. A banking concern usually
is not expected to go about in search of tenants and plaintiff
1 must have known that the agencies will have to be employed
in order to find suitable temants for the three houses entrus-
ted to plaintiff 2 who had authority to appoint defendants
agent and the latter are accountable to plaintiff 1." The
Judge apparently based his conclusion on the fact that plain-
tiff 1 regarded the defendants as his agents and not as sub-
agents of plaintiff 2., Thus the Court must have regarded the
defendants as agents of plaintiff and not as sub-agents, thus
bringing the cage within the purview of Section 194 instead of
Seotion 190 of the Indian Contract Act, The former provides:
"where an agent holding an express or implied authority to
name another person to act for the prinecipal in the business
of the ageney, has named another person accordingly, such persor
is not a sub-agent but an agent of the prineipal for such part
of the business of the ageney as is entrustied to him,*
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However it is suggested that the case should not have
been brought within the purview of Section 194, This section
is only applicable when the principal either expressly or
impliedly authorises his agent to name another agent for some
part of the business. In the correspondence, that passed be~
tween the principal and the bank the language already quoted
above would seem only to show that the principal reposed full
confidence in the bank for the fixation of rent, on the other
hand, it would seem improper to construe it to mean that the
principal authorized the bank to name another person as an
agent, It is to be regretted that the attention of the Court
was not drawn to the Calecutta case discussed earlier. The
principles laid down in that case, if they were applied here
would undoubtedly warrant a contrary conclusion, for it was
there stated that ", , . Undue stress ought not be laid upon
loose or casual words and phrases used in business letters and
regard must be had to the substance of transaction . . .™
There is nothing in the evidence here which gives countenance
to the view that privity of contract was ever established betw
plaintiff 1 and the defendants.

The bank could hardly be expected to go about in searo]
for persons willing to take cottages for a reasonable rent and
so it would seem proper to infer that it was authorized te
appoint a sub-Agent within the purview of Sec. 190. But it is
quite another matier teo infer authority to appoint a persoen to
become an agent holding directly from the origimal principal,
Thus we are of the opinion that the defendants really were sub-
agents rather than agents, It is therefore suggested that in
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1]

This distinction has been well brought out in a deci-

sion by the Sind High Court’®

« The Judge was commenting on the
following except from Halsbury's laws of Englandg; There are
three classes of sub-agents "(1) those who are employed with-
out the express or implied authority of the principal, and
consequently by whose acts he is not bound, (II) those who

are employed with the express or implied authority of the prin-
cipal but there is no privity of contract between him and that
sub-agent, (III) those who are employed with the~pr1nc1pa1's
authority between whom and the principal there is privity of
contract and consequently a direct relationship of principal

and agent is established between them,

"For the acts and defaults of the first two classes of
"sub~-agents" the agent is responsible to the principal., In the
case of the sub-agent of the third class, his rights and

8. A.I.R. 1930 Sind 247 at p. 251,

9., at page 373 of Halsbury's laws of England, Vol., 1, the posi-
tion of sub~agents of different kinds has been very succi-
ntly and clearly stated as follows : "There is as a gemeral rule
no privity of contract between the principal and a sub-agent,
the sub-agent being liable only to his employer, the agent.
The exception is where the principal was a party to, and
adopted his acts, and it was the intention of the parties that
privity of contract should be established between them. There
may, therefore be said to be three classes of sub-agents:
(1{ those employed without mk the authority express or implied
of principal by whose acts the principal is not bound; (2) those
employed with the express or implied authority of the principal
between whom and the principal there is no privity of eontract;
(3) those employed with the principal's authority between whom
and the Principal there is privity of contraet, For the acts
and defaults of the first two clasgses, the agent is responsible
to the prinecipal®.
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liabilities are those of an agent and therefore it may??ightly
pointed out that the use of the word sub-agent is not happy.

It would have been better if substituted or co-agent was employed
instead of sub-agent, for the simplevreasnn that where there is

a direct privity of contract between a principal and another
person, he is really an agent and cannot properly be called a
sub-agent for the reason already indicated in the Caloutta

decision.

The Judge then compared the Indian and English Law on
the subject in these words : "Sections 190 to 192 deal with sub-—
agents properly so called and which are referred to as classes
(1) and (2) in the passage quoted above from Halsbury's laws
of England. Section 190 declare that an agent may not delegate
to another person the performance of an act which he had ex-
pressly or impliedly undertaken to perform personally unless
permitted to do so by the custom of trade or the mature of the

agency.

Section 191 limits the definition of a sub-agent to
one who is employed by an agent and is required to work under
his control. S. 192 inter alia declares that noiwithstanding
the appointment of sub-agent as defined in the previous Section
the agent ahail continue to be responsible to the primcipal fer
the acts of the sub-agent and that the sub~-agent will in his
turn be responsible to the agent, In effect this Section eon-
templates that in such a case & privity of eontract is not

established between the principal and the sub-agent in eonsequence
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merely of such appointment been made.

Seetion 194 deals with the third class of subfdgents
rgrerred to in the passage of Halsbury bui provides‘that such
a person is not a sub-agent within the definition of S, 191,
that is to say a sub-agent properly so‘called and that he i# :
the;éby deemed to be an agent of the prineipai and direetly
responsible to him. In this case a privity of contract is
ipso facto established between the principal and the person

so named., "

An interesting question of a different nature may be
raised from the language of Section 191 of the Contract Act.
It will be recalled that this defines sub-agent as"a person
employed by and acting under the control of the original agent
in the business of the agency." It is worth noting that since
an agent has power to appoint a sub-agent who works "under his
control®™ it is possible to visualize cases where he may appoint
a servant instead of an agent. Courts in England, America,
and India have stated that a main point of difference between
an agent nir a servant lies in the great amount of diseretion
reposed in an agent whereas a servant acts under the immediate
right of physical control of master. The use of the words
Yacting under the control of" in section 191, appears to permit
the interpretation that the appointment of a servant is alto-
gether feasible within the language of that Seetion, But it
would be dangerous to carry this interpretation toe far; te
contend that is, that Sec. 191 not only permits but requires
that the appointee he the agent’s servant. In faect, the languag:
of Bection 182 defining an agent as a "representative” with its
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o

rejection of all use of word "eontrol", lends some small support
to thin.io Passing the obvious reply that the statute expressly
names the appointee a "sub-agent" rather than a "sub-servant"
the really important answer lies in the dual uses of the word
"eontrol". Whereas it may relate to the physical means whereby
a servant performs his works, it can also relate to the more
subtle control over the contraet making power of an agent and
over the manner and guise of his representation of the prineipal,
Certainly too, the language of section 192, regarding the powers
of sub-agents as to third person is couched in agency terms, not
those of service., Thus, the sub-agent "represents® the principal
who is now "responsible" for his acts as if he were an agent, "

it would seem clear, therefore, that while the agent's appointee
may become the agent's servant, there is litile in the language
and nothing in prineciple that requires it. Thus, in conclusion,
the appointee may, and in all probability will, be an agent

rather than & servant,

Whether a person appointed by the agent to a direct rela-
tion to the principal rather than as a sub-agent may also in the
alternative become either an agent or a servant of the primeipal
is open to similar set of comments, Section 194 deals with this
question and, as in other Sections, uses only the word “agents",
However, it is believed that this appointee also may bhe of either
category and that the answer will be found in the nature of the
subject-matter of the conirol that the principal has now acquired
and in the degree of representation rested in the appeintee.

10, Section 182 of the Imdian Contract Aet 1822, reads thus: “An
agent" is a person employed to do any actfér another ox to repre—
sent another in doalin; with third person., The person for whem
such act is done or who is se rcpr'ncntol. is called the principal!
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Unhappily, no Indian decisions have been found bearing

on either of these last two queations.‘

Exceptions to the general rule of non-delegation have
become well established, as has been said both in England and
Anariea; Bowstead states the‘English11 Law thus : "No agent
has power to delegate his authority or to appoint a sub-agent
to do any act on hehalf of the principal”. He then lists six
exceptions which may be briefly summarised as comprising cases
where (1) there is reasonable usage, in the trade (2) the
principal knows in advance of an expected delegation, (3) a
mutual intent to delegate may be presumed, (4) an unforesecen

emergency creates a necessity., (5) delegation is necessary

for execution of the authority and (6) the authorised act is
ministerial, |

An excellent judicial summation of the occasion for
implying an authority to delegate is found in an opinion by
Thesiger, J., De Bushe vs. Altback in 18782, v, . | the
exigencies of business do from time to time remder necessary
the earrying out of the instructions of a principal by a per-
son other than the agent originally instructed for the purpose,
and where that is the case, the reason of the thing requires
that the rule should be relaxed, so as, on one hand, to enable

the agent to appoint what has been termed a “sub-agent” or

. Bowstead "Law of agemey"” (12th Ed. 19-) art. 41 this
i authority is well supported by a substantial array a!
English dcainlana.

18 . (1878) 8 Ch, D, 288, 310)« See also Qubec. ly. Ve %um,
(1858) 12 Moo Fr.C.C. aaa,
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"substitute”, and on the other hand, to constitute, in the
interests and for the protection of the principal, a direct
privity of coniract between him and such substitute. And we
are of opinion that an authority to the effect referred to‘
may and should be implied where, from the conduct of the par- .
ties to the original contract of agency, the usage of trade,
or the nature of the particular business which is the sub ject
of the agency, it may reasonably be presumed that the parties
to the contract of agency originally intended that such autho—
rity should exist, or where, in the course of the employment,
unforeseen emergencies arise which impose upon the agent the
necessity of employing a substitute; and that when such autho-
rity exists and is duly exercised, privity of contract arises
between the principal and the substitute and the latter
becomes as responsible to the former for the due discharge of
the duties which his employment casts upon him as if he had
been appointed agent by the principal himself™,

In the United States the most comprehensive treatment
of the authority to delegate is found in the Restatement of
Agency (2d. Ed.) Four occasions for interferring an authority
of an agent to appoint another person as agent of the Prinecipal
are enumerated in Section 79, and five for inferring an auntho-

rity to appoint a sub-agent set out in Sec, 80.13

13, Sections 79 and 80 of the Restatement of Agency
Seocond are here reproduced.

79. When authority to appeint an agent is inferred,
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The function of the American Restatements (for there
are many now completed) is "to state clearly and precisely in
the 1ight of the decisions the principles and rules of law",
The fiélﬁ of authority to delegate is no exception and an exa-
minatior of decisions in that country will amply support the
propositions set forth in the Seotions of {the Restatement of

14, Continued ...

Unless otherwise agreed, an agent is authorised to
appoint another agent for the prinecipal if :

(a) the agent is appointed to a position which in view
of business customs, ordinarily includes anthority to appoint
other agents; or

(b) the proper conduct of the principal's business

in the contemplated manner reasonably requires the employment
of other agents; or

- (o) the agent is employed to act at a place where or
in a business in which it is customary to employ other agents
for the performance of such acts; or

(d) an unforeseen contingency arises meking it impra-
cticable to communicate with the principal and making such an
appointment reasonably necessary for the protection of the
interests of the principal entrusted to the agent,

80. When Authority to appoint a subagent is inferred.

Unless otherwise agreed, authority te appoint a sub-
agent is inferred from authority to conduet transaction for
the principal for the perfofmance eof which the agent is to be
responsible to the principal if :

(a) the authorised transaction cannot law-fully be
performed by the agent in person :

(b) +ihe agent is a corporation, partnership of other
organization,

(¢) +the business is of such nature or is ito he con-
ducted in such a place that it is impracticable for the agent
to perform it in person.

(d) the appeintment of subagemts for the perfermance
of such transaetion is n-nel. ;: the principal has reason te
that the agent loy's sub-agents; or
know (o) a:’unfo::zccn contingency arises in whieh it is
impractioable to commumicate with the prinecipal and in which
such an appeintment is mecessary in order to protest the inter-
ests of the principal entrusted to the agent,
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agency dealing with delegated authority, and with the various

exceptions to the generally accepted rulas.ih

In India, our coniract Act expressly provides two
exceptions. These are found in the same section (190) that
agserts the general rule of nan—delegation. The first of
these describes a case where "by ordinary custom of trade a
sub-agent may be employed;" the second deals with a case where,
"from the nature of the agency, a sub-agent must be employed™,
note that the first depends on a trade custom, rather than a
non-commercial custom and that the second would seem to des-
cribe a case of implication from necéssity. More important,
note that both 1nutannea;'ie1ato to the appointment of a sub-
agent, "a person acting under the control of the original
agent" (by Sec, 191) rather than of one designated by the agent
to become an agent of the principal.

On comparison with the English exceptions noted by
Bowstead these Indian Illustrations would seem to fall within
at least numbers (1) and (5). As for the American Restatemsnt
they will be found under Sec. 80 (a) and possibly (e¢) and (e)

respectively.

14,  “anthority to delepgate delegated powers %o is found by
implication from the extent and general nature of the
business in the original anthorisation” and this may be so
even where the agents duties invelved “the exercise of personal
skill and jndgment® if they "require the services of gub-agenta®,
Insurance Co, v. Thormton, 130 Als. 222, 30 So. 614 (1901) For
general discussion of American cases see Philip Mechem, "out-
lines of ageney", 4th od., 19 see etseq.
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Unfortunately only ome decision has been found inter-
preting the exceptions enumerated in Seec. 190, This is the
case of Lai Book Syndicate vs. Finlay Fleming & Gu.iﬁ and turns
upon the application of the second of the two: necessity, 1In
that case the Syndicate plaintiff-appellant, located in India,
had appointed the respondents, Finlay Fleaming & Co., also in
India as their agents to sell wolfram in England during World
War I, The respondents in turn appointed Hems Milne & Co.,
also in England as sub-agents to do this work., Referring to
See, 190 of the Contraet Act the High Court of Rangoon stated
"The respondents have no London Bnainesé house, and from the
nature of the agency it is manifest that, in order that they
sell wolfram in time of war, they would have to appoint a sub~
agent in England. Apart from this, purchasers at that time
would have been (Chary) of entering inte contracts with a
foreign principal, because of the difficulty of suit and other
matters. We hold that there was authority to appoint a sub-
agent to sell the ore, and that it cannot be held thatythe

respondents contracted to sell the ore persomally”,

Certain sections of the Indian Contract Act invite a
further eomment., This relate to the contrast between the rela-
tions of (a) the parties as among themselves and (b) as to
third persons of the three individuals, who make up the rela-
tion itself, principal, agent and appeintee, ii will be recalled
that the latter may be either an agent or a sab-agent of the
prineipal. Sec, 192 deals with cases where the agent has acted

15, A.I.R. 1923 Rangeon 84.
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within his proper authority; it gets out the rights of the
parties both inter se, and as to third persons. Section 193
however, is concerned with unauthorised appointments by the
agent and it too deals with both the internal rights of three
original parties and the rights of outsiders with whom the
appointee has dealt, These sections recognize that the rela-
tion of principal, agent and appointee inter se may not be the
same as when a fourth person is 12;rodueed into the situnation.
They apply this distinction to each of the primary relations,

when the agent was within the authority and when he was not,

In the former, the principal is bound by the appointee's
acts "as if he were an agent originally appointed by the prin-
cipal® (Sec. 192). Whereas in the latter only the agent is

bound; the principal is not bhound to the fourth person "nor
is that person responsible to the principal"(Sec. 193), Thus
do the contracts of an authorised sub-agent obligate the prin-
cipal while those of the unauthorised fourth person bind only
the agent,

One ;lall iten remains where an agent is choosing an
agent for the principal, as distinguished from a sub-agent, the
contract act imposes oi the agent duty of ordinary care in
making the selections: only if he exercises this he protects

against 1iability for negligence by the appeintee (Seec, 195),

Unhappily, there appear to be no reported decisioms
bearing on these distinetions., They are, however, reasonable

and entirely consistent with the common law of agemey,
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In summary it may be said that under both American
and English Law the general rule or'non-delegationa is recog-
nised but that in each of these countries there are equally
well established exceptions. As has been seen, the Indian
law as expressed in Sec, 190 of the Contract Act recognises
the same general principle., The exceptions, however, are
more specifically expressed and are strictly limited to two
by the language of the Act. One of these, 1t will be recalled
1élﬂwhen permitted by custom or usage®" and the other "where

from the nature of the agency a sub-agent must be employed”.

However, it would seen entirely permissible to infer

o 190 a further instance of implied authority to

appoint a i' agent., This derives from tﬁé general principle
of non-delegation as expressed in the opening sentence: "an
agent cannot lawfully employ another to perform acts which he
has expressly or impliedly undertaken to perform personally"”.
Acts which have not heen so undertaken clearly are not within
the statement, 1In other words, they are not in a true sense
exceptions, but more accurately are not covered at all by the
phrasing of the Act., Certainly any Aect of ministerial charac-
ter, not requiring the exercise of skill or involving personal
confidence would fall within this eatggnry. Other sourees of
implied authority of an agent to appoi? a sub-agent under Eng-
1ish of American Law deriving from apparent or incidental
authority are certainly net covered by the language of See.
190, However it is the author's opiniem that such authority
in an ageni may be implied according to sertain other ;Qctioa-

ef ithe Indian Contraet Act,
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Thus, Section 18T recognises authority "to be inferred
from the circumstances of the case" and includes “things
-spoken or written, or the ordinary course of dealing™ among
such circumstances. Sec. 188 expands still further this area
of implication by including an act "necessary to do" the aet
expressly authorised, and where the agent's aunthority is "to
carry on a business™ he has also authority to do what is nece~
ssary for the purpose, or usually done in the course, of
conducting such business®. Finally, Sec. 189 recognizes an
aunthority to be inferred from an emergency. These three
Sections relate to an agent's authority generally, they are
not reastricted as are Sections 190-195, to the problem of
delegation, They enumerate a8 series of occasions for inferr-
ing authority in the case of all agents, It will be contended
that an agent who has been given authority to appoint either
a sub-agent or another agent is not thereby deprived of the
statutory authorities that would otherwise be his.

The difficulty with this position lies in the fact that
Section 190 sets up the general rule of non-delegation and then
creates expressly iwo exceptions. It would seem doubiful whe-
ther the general sources nf 1:§§iod authority can be used to

expand these exceptions and to include new ones,

Unfortunately, there are mo cases in India which throw
any light on these view, It must, however, be pointed out that
thﬁ develepment of this imterpretation by ithe author that
uumo to Seotions 187 - 189 ean be had for apudiu the
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grounds of exceptions stated in Section 190 to the rule of
non»dalegatioh is problematical because of the uncertainty
of whether the courts will rely upon these other sections of

the contract Act in case they have concluded that the authority
is not to be found in Section 190.

The author, however, offers the following reasons for
expanding the exceptions already stated in Section 190, by

recourse to other Sections, namely Sections 187-189 of the
Act :- |

(1) It is a well known rule of construction of statutes
that when there are some sections in it which are specific or
of limited scope the general section must give way to the more
specific on a particular matter. But this rnle is applicable
only when they overlap in their scope, (2) Sections 190 1,C,A.
deals specifically with the implied authority of an agent to
appoint a sub-agent under two different circumstances already
discussed before. Section 187 to 189 deal generally with the
implied authority of an agent to do certain acts on the ground
that such acts oan be performed beeause the circumstances of
the cases permit it within the purview of Section 187 or that
the acts are the outcome of his incidental anthority within the
meaning of Bection 188 or that they can be done with justifica-
tion on the ground of an emergemey (3) Sections 187 to 189 deal
specifically with the subject of implied authority of an agent,
and since itrade usage or custem of the trade is not ucntioind
in either of the earlier sections (187 to 189), it wes pre-
sunably thought mecessary by the framers of the Indian Contraet
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Act, in the opinion of the author, to be specifically mentioned
as a ground of implication. The second ground of exception

in Section 190 which authorises an agent to appoint a subnhgent
is "where from the nature 6: the agency a sub-agent uust be
employed”, The language of the exception clearly lends support
to the view that an ageni has no option in the circumstances

of the case but to appoint a sub~agent, Considering the lan-
guage of the exception to that of section 188 we find that
whereas the circumstance contemplated under Section 190 are
such that make the appointment of a sub~-agent indispensible,
under Section 188 the language does not suggest such an extreme
necessity, but a necessity which may be 'usual'. The difference
between the two positions though not marked is appreciable,
Necessity is the touch stone of both the cases but under sec-
tion 190 there is no option whereas under Section 188, authority
though justified has not the element of being imperative or
indispensible in the sense that the whole business in hand would
collapse, (3) Even if the difference pointed above may not he
clear enough none the less it justified the framers of the Aot
to mention it as an exception in Section 190 for aveiding amy
chance of difficulty which might srise on account of a diff-
erent interpretation being put of the relevant Sections of the
Act,

(4) The grounds of the exceptions mentioned in Seetion
190 are, it is submitted cover am entirely new field from tinuo
to be fownd in Sectioms 187 ~ 189; fer these reasons it is sub-
mitted that on a fair ocnatrugtian§ of the Seetions it will be
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proper for the Courts wherever any case comes before them for
decision te extend the grounds mentioned in the above Sections
as supplementing Section 190. The author believes that it is
desirable to liberalise some what the occasions when an agent
will be deemed to bhave authority to delegate. Certainly the
courts in America and England have long since been of this
opinion. Since the two exceptions to the rule of non-delega~
tion, plus the instance of a ministerial act (which is not a
true exception), at present comprise all the occasions when it
is clear that an authority to delegate can be found, and since
there is at least a reasonable doubt whether the courts will
engraft others by recourse to Sections 187 ~ 189 of the
Contract Act, it i1s therefore suggested that Section 190 of the
Act be amended to recognize expressly the other exceptions now
80 well established elsewhere., The author tenders a tentative
language for the proposed amendment. The author however, feels
that before the amendment is finally adopted by the logislatorn,‘
far more study of foreign authorities will be necessary.
Undoubtedly the matter merits legislative action and in finally
preparing the language of a propesed amendment it is suggested |
that examination be made of the court decisions in other common
law countries, of such lexinlatibn as they or their separate
states may have adopted, of the writings of scholars such as
Floyd R. Mechem, Phillip Mechem and Warren Seavey in the United
States of America, of Bowstead and others in England, and par—
ticularly of the American Restatement of Agency, for that ig
itself the scholarly prcdnqt of an aggregation eof common law
deeisions. The following is the tentative language for Seetion
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190, proposed to be amended. "No agent has power to delegate
his authority or to appoint a sub~agent to do any aet on behalf
of the princip&l, except with the express or implied authority
of the principal. The authority of the principal is implied in
the following cases :-

(1) Vhere the employment of a Sub-agent is justified
by the usage of the particular trade or business in which the
agent is employed.

(2) Where the principal knows, at the time of the

agent's appointment, that the agent intends to delegate his
authority,

(3) Where, from the conduct of the principal and agent,
it may reasonably be presumed to have been their intention that
the agent should have power to delegate his authority.

(4) Where, in the course of the agent's employment,
unforeseen emergencies arise which render it necessary for the

agent to delegate his authority,

(5) Where, the authority conferred is of such a nature
as to necessitate its execution wholly or in part by means of a

deputy or sub-agent,

(6) Where the act done is purely ministerial, and does

not inveolve confidence or dfsoretion.

(7) Where, from the circumstances of the case, it app~
ears reagonable that the agent may employ a sub-agent in the
best interest of the principal. '
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The tentative recommendations suggested by the author
for amending the Indian Law, remain to be examined from the
view point of safeguarding the competing interest of an agent
as against his principal. It bas to be seen how far they
affect & happy conpromise between the competing or differing
interests of the principal and the agent. The rule of non-
delegaticn obviously is based on the prineiple that a Prinecipal
must get the benefit of the undivided attention and services
of his agent for the cogent reason that he relies on his skill,
judgment and honesty., While a complete departure from the rule
would be fatal to the interest of the principal, law must attempt

to affect a happy compromise between the competing interesis.

For various justifiable reasons, an agent may not be
able to spare his full time to undertake the work of his prin-
cipal as he has his own problems. By way of illustration a few
instances may be taken, A busy advocate or an engineer may
have various engagements and it is not feasible, in most cases,
for him to undertake the work of one of his principals alone
to the exclusion of the others, without delegating his autho-
rity to others., Law should in such cases effeeil a compromise
by permitting the employment of other advocates to work under
him subject to his general supervision and control, and im the
case of an engineer to employ another engineer or oversee under
sinilar safeguard, Agents who arxe non~-prefessionals or non~
teohnicians may have similar problems of their own, and have
an equally good ease for delegation of their auntherity te sub-

agents,
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An objection regarding the case here made out by the
author that an agent's competing interest should be protected
may be noted. It has been said by important jurists that every
individual interest need not be recognised and that in many
cases one interest may be preferred over another. This objed~
tion, as it is, is no doubt true. But a eritiuai study of the
Jurisprudence of interests written by eminent jurists clearly
show that in every socieiy in any country at any given period,
law has taken note of the prevailing values recognised then by
the society and in the 1ight of that has tried to resolve con-
flicting interests. 1India to-day has a socialistic pattern
of Soclety and it therefore appears that there is now & reason—
able case for recognizing the interest of an agent, Judging
the question from the well known principle of *business éonr
venience' and needs of commerce which must be regarded as the
guiding test in Commercial Law; recognition of the competing

interest of an agent also appears desirable,

In post independant era in India the success of any
business enterprise is largely dume to the drive, initiative
and cooperation of agents, and therefore the role of agents
should be appreciated and due regard must be had in protecting
their interest as otherwise, business must suffer, There is a
growing consciousness to-day that Ireedom of contract may be
eontrollied by law and affect has been given to it in the indus-~
trial sphere. By protecting the interest af‘un agent, the
following main bemefits seorwe 1=

(1) In India to-day there is desrth of skilled pro-
| fessional poaylé ;ai i? pnrnittxng‘dnlngntion
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many businessmen {principals) would be bene~

fitted and not merely one alone,

(i1) The public is benmefitted in two ways :-

(a) 1t provides greater employment (b) more
people can have the benefit of services or

advice of skilled professionals.

The modern trend of thought in most progressive
countries is that by recourse to higher principle protection
should be offered to the economically weaker classes and this

principle may well be extended in the present case.

It may be recalled that the various exceptions recog-
nized to the rule of non-delegation in England or America
have considerably improved the agent's position, nevertheless
the author is of the opinion that the thesis here presented has
never been the reason of recognising these exceptions and by
recourse to this theory it may be possible to add many more

exceptions to those already made,
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CHAPTER ¥

AGENT'S IMPLIED AUTHORITY DERIVED FROM

B e s S R e S el e B R e ostns oS o Y ol s e

USKGE OR CUSTOM OF TRADE

The Indian Contraet Act, 1872, contains no provision
expressly relating to custom or trade usage ss a source of
implication of authority, On the other hand, there are two
Sections which bear by indirection on this issue, Sec. i con-
tains a broad generalization as to all contract terms, to the
effect that nothing in the Act shall affect 'any usage or cus-
tom of trade'. A decision of the Privy Couneil! has indicated
that the effect of this clause has been to leave custom and
usage entirely to the realm of judicial decision. Since the
contract Act applies to contracts of agency as much as to any
others, the effect of both the language itself of Section I
and of its interpretation would seem to be to leav; custon
and usage as a sonrce of authority fully as undealt with by

legislation as in 2l) other cases of implied contract terms,

There is, however, another section of the Contract Lmtg
that bears somewhat more directly on these conclusiomns., This
deals with the relation of principal and agent inter mse, rather
than with an agent's authority te ebligate his principal in

1. Irrawaddy Fletilla Company et. 18 Caleutta 620 at 626,
‘l m. '11.
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dealing with third parties, 1In setting out an agent's duty to
his principal, the statute takes account of custom in this
respect; it obligates the agent to conduct his principal's
business "according to the custom which prevails in doing
business of the same kind at the place where the agent conducts
such business®”, and makes the agent liable for loss in the

event he "acts otherwise",

This clearly introduces custom directly into the rela-
tionship and it would be logically difficult to assert that
this provision does not authorize an agent to do as to third
persons what it obligates him to observe for his principal,
nor 1is this conclusion irreconciliable with the effect of
Section 1 of the Act, The two sections taken together, aassert
that the Act is to have 'no effect on custom or usage of trade'
(sec. 1), but that 'custom shall govern between the parties
and therefore by necessary implication, must become an autho-
rity as to third person. Surely thus, to recognize custom in
Sec, 211 is to say affirmatively what Sec. 1 says negatively.
It should be observed in passing that 'usage of trade' ig an
item not to be effected under Sec, 1, but is not preserved as
part of the agent's obligation in Sec, 211, It becomes rele-
vant them to dofurnine what meaning the courts have given both

of these ternms,

The essential attributes of a Qu-tan urus §=~

~ §1) 1t wust be immemorial; (ii) it must be reasonable;
(111) it must be continmweus without sny interruption, snd

3, Paragraph 209 - Halsbury's laws of England, 3rd Edition,
VYol. II, page 160,
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(iv) 1t must be certain in respect of its nature, generally,
as well as in respect of the locality where it is said to
obtain and the person whem it is intended to affect.

The characteristics of a trade nsage* are that it
should be notorious, certain, and reasonable, and it must not

offend against the intention of any legislative enactment,

So far as the requirements of a general custom are
concerned, the Indian and the English law are in complete
accord. The Indian Law, however, is different in respect of
the concept of trade usage from the English Law, The Privy
Council stated in an Indian case® that ", . , the evidemce of
mercantile usage. To support such a ground, there needs not

either the antiquity, the uniformity, or the notoriety of

custom , , "

While the English Law emphasises, the element of
notoriety as an essential attribute of a trade usage, the

Indian law does not consider it neeessary for its existence,

A oritical examination of some of the leading Indian
cases will be helpful in analysing and appreciating the scope
of the subject.

An impertant case in point is Juggomohan Ghose (Appe-
11ant) versus Manik Chand and Kaisree Chand (Respondent)®,
There, the appellant brought an sotion against the respondent

4. Paragraph 343 - Halsbury's laws of Enmgland, 3rd Edition,
Yol. IXI, page 184,

8. 7 M.I.A., 263 - Juggomohun Ghese v. Manik Chand & Kaisree
e‘.“ [ .
8, 7 M.I.A. 363,
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upon three distinét contracts which were in the nature of a
wager between them. They related to the average piﬁce of
opium at the first Lelaum or Public sale by the Governmment for
the year 1846, These contracts were known as Tajee Mundee
Chittees, and were, with the exception of the dates and sums ,
couched in similar terms, The plaintiff stated in hig decla-
ration that the defendants had undertaken in consideration of
k. 500/~ that were paid to them, that if the average price per
chest of Patna Opium at the next ensuing public sale rose

above Ps.1,300/-, they would pay him such excess or difference
within a reasonable time after the said sale. It was found as
a fact that the average did exececed B.1,300/~ per chest and that
the sale had taken place on the Tth December, 1846, The defen-
dants had not paid the difference as stipulated and hence the
suit, The plaintiff claimed the principal sum due them. The
liability in respect of this sum was not disputed, but payment
of interest which was also claimed was challenged by the defen-
dants., The plaintiff set up an usage or custom of trade to pay
interest on overdue obligations, but the trial court was not
satisfied with the state of the plaintiff's proof and directed
& verdict for the principal sum only. On appeal, the Privy
Council stated "It remains now to consider the other ground on
which the plaintiff relied, the evidence of mercantile usage.
To support such a ground, there meeds not either the antiguity,
the unit#rnity, or the motoriety of Custom, which in respect

of all these becomes a local law, The usage may be still in
course of growth; it may require evidence for its suppert in
esach oase; but in the result it is encugh if it appears to bhe
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80 well-known and acquiesced in, that it may be reasonably

presumed to have been an ingredient tacitly imported by the
parties into their contract. "The Privy Council conecluding
that the plaintiff's evidence while inconclusive, was suffi-

cient to require explanation directed a new trial.

The 1ﬁportance of this casé‘lies iq‘tha clear statement
made that for a mercantile usage in India notoriety is not an
essential ingredient. The reason is obvious, for 1n‘India when
the Indian Contract Act was enacted, itrade and Commerce, were
in their infancy, and it would be fatal to the growth of
wmercantile usages, if such an ingrediant was insisted upon as
an essential element of it; though in England, we find that
the courts insist upon notoriety as an essential element of
mercantile usage. The case is equally 1nyortuﬁt in the sense

that 1¢ points out the requirements of usage of trade.

In another important eaam?, the plaintiff's firm,
which was carrying on business in groundnut oil entered into
two contracis with the firm of the Ist defendant for the pur-
chase of this 0il at the rail road station in Guntur. The
plaintiff in his plaint relied on a trade usage in the ground
nut oil business that in contract of sale, the seller, §£ he
wore outside Guniur, had to take empty drums from the buyer at
his own expenses, f111 them with oil and bring them o Guntur
Railway Platform, weigh them and take the contrscted price Vtar:
the quality of oil supplied. It was alse stated in the plaint

Mercantile Corporation Ltd., Plaintiff-appellant
T :?' a%::ﬂlu V&ntatac&ngzk and Co. ﬁAgtkari; Defdtg~
respondents, A.I.B. Andhra twnduul;554$; . ‘
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that the defendants sent for 60 empty drums from him and that
they were handed over to their agent but tha.datnnﬁants failed
to f£il1l them up with oil. The plaintiff stated further that
the defendants failed to deliver, inspite of es repeated
reminders; finally the plaintiff said that he sent wires on the
25th, 27th and 30th of August, 1951 demanding the supply in
accordance with the terms of the contract. The defendants did
not carry out the terms of the contract but on the other hand
sent a telegram on 31.8.1951 in reply to the several notices
issued by the plaintiff, and stated that the contracts had
been cancelled by them on the same day and settlement made at
R 16/-. The High Court decided that on the evidence hefore it
the plaintiff had established that there was in existence a
valid trade usage in respect of supplﬁ and delivery as alleged
by him in the plaint. |

The High Court made out an important point in the judg-
ment that a trade usage or custom established by evidence
*must be presumed to be an ingrediemt tacitly imported by the
parties into their eontract.®

A case in point, discussing the nature and the evidence
required for establishing the existence of a trade usage known
as Pakki Adat is Raghunath and other versus Ram Patal Ram
Chandra Firs®. It is not necessary to mention the facts of the
case as the usage in question was npt proved but certain ebser-
vations made by the High Court need reflection and are hers

8, A.I.R. 1935 Sind, 38.
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quoted. %, , ., the words Pakki Adat have no magical efficacy
in themselves, They are no more than a compendious deseription
of a body of local usages which vary from market to market,
’Tﬁe court further observed that any body setting up such a
local usage must allege and prove the incidents of that usage.
Giving an idea of the trade usage of Pakki Adat the Court
observed that Commission agents in Karachi are in the habit

of dealing on their own account in the business of the agency,
without the knowledge and consent of their constituents. The
High Court, however, was of the opinion in the case that the
evidence of one man and he too the Gomaatas of the plaintiff was
wholly insufficient to establish the existence and legal vali-
dity of a custom admitted to be at variance with the ordinary
law of principal and agent. It is important to bear in mind
an observation made by the High Court that a usage of this
kind being both 1llegal and unreasonable would not be binding
on a principal not proved to have known it and agreed to be
bound by it according tc English lLaw.

The High Court, however, pointed out that there was
some difference between the Indian law as laid down in Sec. 215
Indian Contract Act and the English Law and observed that the
Court will require striet proof of such a usage and only then
give effect o to it. The importance of the case lies in a
olear differemtiation that has been pointed out between the
English law m Seetion 215 Indian Tontraet Aet that a usage
whioh is regarded s 1llegal and unseasomable can be upheld
in Indis provided any party alleging it can preve its existence
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by clear and unequivocal evidence. Some observations made by
the Bombay High Court in another ansag, are here quoted as
they throw helpful light on certain aspects of a trade usage:~

"Whenever a custom prevails, it neeessarily leads to
the establishing of a contract, different in some particulars
from the written contract, otherwise custom would be useless
and would never be relied upon. But variation need not be
contradiction or repugnance. In some cases it is, in‘znna

it is not. I think in this particular case, it is not.*

A notable case explaining the trade usage of Pakki
Adat is Joi Ram Sher Singh, defendant-appellants versus Jiwan
Ram Sheoli Msl, plaintiff-respondents’’, There, the plain-
tiffs, grain merchants at Delhi, earried on business as Commi-
ssion Agents at Shamli in the Muzaffarnagar distriot. The
plaintiffs instituted a suit for accounts against the defen-
dants. The allegations in the plaint were that they had pur-
chased 21 Khattis (pits) of grain through the defendants as
Commission agents, but they did not carry out their instrue-
tions and that they had rendered no accounts. The defendants
in their writien statement made eut s case that they were not
Commission Agents, but were pucca adatias and‘aﬁtu@ in complet-~
ing the tramsmotion entrusted te them in accordance with the
Pakka adat system, ﬂhiah prﬁ#&il&é in the Shamli market, ?har
 stated that as Pakka adatias they were 1iable to the yﬁaiatifiﬂ

9. Ruttansi Bowfi v. The Bembay United Spinning aaﬂ‘ﬂ%mviag
Co. I.L.R. ‘1. M*"'g ,

10, A.I.R. 1933 Labore, 833. |
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as principals and not as agents and they were, therefere, not

1iable to render any accounts,

The defendants further pleaded that the matter had
been compromised and that the plaintiffs had promised him to
pay Bs.1,888-6-6 with interest over and above what had been

already received from them,

We are not concerned with a detailed examination of
the various issues raised in the case, and ihe decisions thereon,
We will confine our inquiry as to what the High Court regarded
as the true test to decide pucca adat system and its chief

characteristics. The following passage quoted from the Judg~-

ment is instructive :

"Both parties are agreed that delivery was intended and
that the transactions were not of a wagering nature, They only
differ as regards certain incidents of these transactions when
they are effected through an agent who is known as paceca
adatia., According to the defendants the posiiion of a Pacca
Adatia is not that of an ordinary agent who merely brings about
a transaotion between third parties but that he becomes per-
sonally responsible and both the buyer as well as the seller
look to him alone for the fulfilment o: their centract. If
the original seller fails to fulfil the contraet the pucca
adatia is bound to £ind the goods and give delivery or pay
damages, If the buyer fails to take delivery the pnaan:aﬂat;a
esn olain damages from him vide parns § and 6 of the dastoor-ul-

anal.*
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The learned Judge proceeding further stated thus :
"It was next urged that the pacca adat nusaée relied on by
the defendants in the case ig unreasonable as it involves
a conflict between the "adatias" interest and duty and should
therefore not be recognized." In disposing of thege bbjectionn
the Court stated thus : "It is not suggested that the contracts
were illegal, immoral or opposed to public policy and as such
void under S. 22, Contract Aet, It was for the parties to
decide on what terms the Contract were to be entered into and
if the plaintiff's chose to enter into the contracts with full
knowledge of the commercial usage governing them there seems
to be hardly any reason why they should not be held to be
bound; thereby even if the usage does involve some conflict
between the “agent's duty and interest. It may &ﬁ peinted out
however that the pacca adat usage is well recognized in Bombay
and its main features appear to be similar to these pleaded

in the present cage,®

Concluding the judgment his Lordship said "I accordingly
hold that the custom is not unreasonable and is binding on the |
plaintiffs, "

The ecase is impertant in as much as it suggesis that in R
order that a usage or custom of the trade may be bigﬂtng on the
parties to a contraet, it uﬁtt not he 111:;&1. 1nnnral or oppe-
sed to publie peliey nnl it should met de unrnununnbla. !hn
Court made out a rﬂll!iiblt point that as there was full know-
ledgo in the parties regarding the nature amd extent of authe-
rity exsreised by a pucca datia, the centraet based on usage
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of the trade was not unreasonable inspite of the faet that it
involved some confliet between the pucca adatias interest and
duty. The Court did not regard such an usage of trade as

opposed to positive law or being unreasonable.

As a comparative study an examination of some leading
English cases on the subject appears necessary. In Robinson

Yo Mallettll, the facts were these :-

An agent, a tallow broker was authorized by his princi-
pal to buy tallow for him, There was a custom in his trade to
buy tallow in his own name in larger quantities than the prin-
cipal needed. The agent allotted to his principal the amouwnt
of tallow required by him. The principal refused to accept
the goods, whereupon the agent sold the tallow and sued the
principal for the difference in price. The court dismissed the
action of the agent on the ground that the prinecipal was net
bhound by this custom of the trade of whieh he had no knowledge
and furthermore because the effect was to make the agent a prin-
cipal viz-s-viz third parties, which was inconsistent with
the character of the broicr. This case is important in two
respectis: First, it is an authority for the preopesition that a
prineipal is not bound by any trade usage of which he has ne
knowledge and second, that any trade usage which imtrisieslly
changes the mature of the relationship will be desmed mmresson-
able and, therefors, will mot bind the parties. |

11, (1878) L.R 7T E.L. 803,
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Another ocase in point is Black burn versus Eaaoniz.
There a eountry broker acting as an agent for an undisclosed
principal instructed his London broker to sell the shares on
the 8tock Exchange. The London broker, having sold the shares,
wanted to set-off against the purchase price a debt owned to
him by the country broker., The court of appeal regarded this
~custom as unreasonable and, therefore, not binding on the
parties for the simple reason, that it amounted to the legali-
zing the right of a couniry broker to pay himself out of money
belonging to his prineipal rather than limiting him to his own

funds,

In another important case, Fleet v, Hartonla, an agent
bad brought raisins for his principal, a portion of which were
rejected by him, The party from whom raisins were purchaged
sued the agent for mon-acceptance. He gave evidence of a cug-
tom in the London Fruit Trade that if a broker refused to name
his principal though dimclosing his exisience, the broker him-
self was liable. The court held that such an evidence was
admissible. However, Blackburn J, doubted the correctiness of
this view,

The doubts expressed by Blackburn J, appear te be correet
inzsmuch as the recognition of such custom has the inevitable
effect of making a broker liable as & purchaser wvhen he is not
so in faeot.

13, 68 L.T., 510,
13. (1871) L.R, 7 Q.B- 136,
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A third case in point is Hutchinson v. Tathaml®,
There a broker without disclosing the name of his principal,
signed a charter party as *agents to merchants'. The following

observations of the court may be noted :=

"There 1s good reason for such a custom, with respect
to many branches of trade of a speculative character, where
contracts are made through a broker to take advantage of the
rise and fall of the markets, it may be all important that the
names of the real principals should not be disclosed . . . If
the custom does exist, its only effect is to add a term of the
Contract, and to make the contract, which, prima facie, is
that of the principal likewise the agent personally in a parti-
cular event.®™ It was further observed by the court that there
was no oconflioct beiween the custom so admitted and written
terms of the contract for the custom does not vary or contradict

the contract, but merely adds a new term,

On an analysis of the aforesaid cases the following boar(

features concerning trade usages in English law may be noted :-

(1) In executing his express authority an agent has
implied authority to act according to the usage and customs of
the particular place; market, or business in which he is employe(

(11) YXo agent, however, has 1lpliad uuthnrify‘to aet in
accordance with any usage or custom ubgch is unreasonable, wnles
the prineipal had metice of such msage or custom at the time whe:
he conferred the authority or to act in secerdsnce with anmy usage
or oustom which is wnlawful.

14, (1873) L.R. 8 C.P, 482,
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(111) The question whether any particular usage or
custom is unreasonable or unlawful is a guestion of law,

L

(1v) 1In jai%icular, aAuaaga or custom which changes ihe
intrinsic character of the contract of agency or a usage or cuﬁ-
tom whereby an agent who is authorized to receive payment of
money may receive payment by way of get off, or by way of a
settlement of accounts between himselif and the person from

whom he is authorised to receive payment is unreasonable.

The Distinetion drawn between custom and usage in arti-
cle 298 of Halsbury's laws of England are as follows :-

(1) Immemorial local customs oan be clearly distin-
guished from particular trade or local usage, mmfortunately

these two terms have been often confused,

(2) In the case of mercantile usage; their 1upartan»c
chiefly lies in the faect that they are imported as a term of

the contract,

(3) Mercantile usages lack three of the distinguishing
features of customs properly so called, first they need not have
existed from time immemorial, secondly, they need not be econ~
fined to & limited loeality; thirdly, usages, however, pmttnﬁ'
sive 12 they happen to be contrary te positive law, will net be
sanctioned by the Courts. Customs on the other hand may be
noonsistent with the gensral lav of the comstry.

16, See page 303 et, seq, - !htibury’l Laws of England,
" ve1, 11, Taird Restion.
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Certain important questions arise in discussing custom
or usage ol trade as a distinet seurca of implied authority of
an agent, The questions are mainly two. They are (1) why is
an ordinary custom distinguished from trade usage or custom
of the trade ? (ii) What is the meaning and scope of the terms

"reasonableness® and "against law of publie policy."®

From an examination of some English cases we find that
usage can be broadly defined as a particular course of dealing
or line of conduct generally adopted by persons engaged in a
particular department of business 11!3‘16 It may also be defined
more fully as a particular, eocurse of dealing or line of conduct
which has acquired such notoriety that persons dealing in that
business must be taken to have intended to follow that course
of dealing or line of nunduet, mless they stipulate otherwise
either expressly or impliedly,

A custom on the other hand has been defined to be "a
particular rvle which has existed either actually or presmmptively
from time immemorisl, and has obtained the foree of law in a
partiocular locality, although contrary to or not eonsis#enﬁ with
the general common law of the rualn.'i7 In two essential parti-
eulars custom differs from usage of the trade, They are (1) the

meeessity of the existence of a custom either actually or

16, For Judicial defimitions of usages, or fer passages frem
which the mature ef usage ean best be ascertained, the
following cases may be looked into : (a) Huttom v. Warren (1836)

1 M & W 466(b) Re North Westsrnm Rubber Co, Ltd, and Hittenback
& Co, (1908) 3 X.B, 907,C.A. &t B.923 per Buokley L.J. (e) Nelsom
v. Dahl (1879} %2 Ch.D.568 C.A. at R, 575 per Jessel M.R,

17. Halsbury's law of England 3rd ed. p, 158.
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presumptively from time immemorial, (2) cogtinament of all cus-~
toms to a definite limited locality., In other words there can-
not be a custom in one place to do something in another place.
It follows as a necessary corollary from the aforesaid nature |
of customs that it camnot extend to the whole country nor can
it be gpplicable to every member of the public for, im either

of these cases, it would amount to the ecommon law of the country,

In its strict legal sense custom exclusively denotes an

immemorial local customn,

It is to be lamented that some of the Judges have con-
fused between the words '‘custom' and 'usage', and have made

indiscreet use of the words.

The essential requirements of trade usages are :~-

(1) Notorious (2) Certain (3) reasonable and (4) must
not sffend against the intention of any legislative enaciment
18(a & b). The importance of an usage lies in the fact that
it is well known and not that it traces its origin to antiquity.

The meaning of the term 'Notoriety' is that it must be
well known at the place to which it applies, 1t meed not be
knowa to all the world ner even that it should be known to the
person againat whom 1% is assented. The usage nust be eapable

. Fer Judicial dicta wpen the general essential requirements
18 o; a valid usage - See (a) Devemald v, Resser & Sons (1506)
3 X.B. 728, C.A. at p. 743 per forgwell L.J., (v) Strathlerne
ss., Co. Ltd. v. Hugh Baird & Soms Lid., (1818) S.C. H, L., 134 at
po 136 per Lerd Buckmaster, L.C.
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*

of ready ascertainment by any person who wishes to enter into
& soniract of which that usage would form part.

Every usage must be certain, 19 It must have as much
certainty as the written contract itself, The reason is obvious
usage is read as a term of the Contract and unless it is speci-’

fie, it cannot be utilized for the purpose for which it is
chiefly intended,

A usage must also be 'reasonable’', A usage cannot be
deemed reasonable unless it can be regarded as fair and proper
and such as honest, right minded and reasonable man would adopt.
A usage which is founded on the general convenience of all
pariies engaged in a particular business can never be regarded
as unreasonable., An arrangenent which it would not be wnrea-
sonable for individual persons to adept by ‘expiess agreement

cannot be regarded as unreasonsble if it be adopted as an

usage,

Any usage, however, extensive will not be permitted to
prevail if it be directly opposed io positive law, as it will
amount to a defiance and obviously conirary to fundamental

prinoipie, 2

Evidence of usage has been admitted as uupplmmting ‘

the terms of a contraet relating to marine insurance, charter

. r v. H. Ridehalgh & Soms Ltd. (1931) 1 Ch. 310 C.A.
1 g:gthbonn 8.5, Co. Ltd,, v, Hugh Baird & Sons Ltd, v
1916 S,C. (H.L,) 134 at 138 per Lord Buckmaster L.C, and &
at p, 140 per Lerd Shaw, | o

2. Goodwin versus Reberts (i875) L.B. 10 Ex, Ch. 337 at
poge 367, S
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parties, bills of lading, sale of goods, sﬁack exchange

transactions, building brokers and actors and even to landlords
and tenant,

The Restatement of Agency states the American Law as
follows in section 36 :~ "Unless otherwise agreed, an agant
is authorised to comply with relevant usages of business if the
principal has notice that usages of such a nature may exist."
It is stated in the comments that the authority of an agent
is to be interpreted in the light of usage, is not effective
to contradict the specific terms of an authorization or the

known desires of the principal; nor to make unnecessary a

formality required by law;“ai

Comments on section 36(c¢) indicate certain rules by
which knowledge of the usage may be inferred, to be possessed
by the principal. Those circumsiances are when the prinecipal
and the agent carry on business at the place where he ordinari-
1y conducts his business., The rule is very obvious because
the principal must be aware of the usages prevailing in the
place or market where he himself carries on business. But it
is equally evident that if the principal does not carxy om
that business, knowledge cannot be imputed to him, The idea
is that if an agint bas notice that the principal does not
know of the usages; the agent is not authorized to avail of
those usugou, if the result of fcllewing them would be te
enter inte trunnacticna ¢it£ur0nt fruu those &nttndna by'tha

prineipal.

‘{u.‘ Mu.i 36 Comments 6, Restatement of Ageney Second p.125,
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Again, if a non-professional principal employs a pro-
fessional prinmeipal, the ageht can observe the usages of his
profession in the locality, so far ae reasonably believes that
the principal will be in the know of them and intends that his
agent would follow them with advantage., An agent will be deemed
entitled to such a belief if the usages in question are reason-

able and consistent with the best interest of the principal.

Examining comments "on (d) principal and Agent in
different communjties" we find that usages prevailing in a
different place from where the principal mormally carries on
his business, it will be presumed that he permits his agent tS
follow the usages prevailing there provided "they are consis-
tent with the declared purposes of the principal and are not
unfair to hiu.az It has been further stated in the eo-mght
thus "ordinarily the agent should not act in accordance with a
usage which not merely permits the execution of his authority
with respect to the subject matter but which, in additien,
enlarges the functions which he is to perform, unless he has
reason to believe that the principal appointed him with such

custon in nind.aa

The various inferemces drawn by the courts in Ameriea,
from usage and custom the following has to be berne in mind :
*$he rule is that whers a prinsip#l ontruata to hiu agent the
management of business with raaptet t« which there is a known
and generslly rocasntzod ataso, as to third persons daalin; with

22 and 83, Restatement of A;cncy (Sutuuuaﬂootion 3¢ Comment
\ (d) Page 126, -
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such agent the principal will be held to hav:c intended him ‘to
act in accordance with such usage; and in the absence of notice
thereof, third parties will not be bound by any limitation upon
such usual authority, "But this rule has its limitations, for
instance, it is said by Mechem in his recent work on the Law of
Agency, Section 281; "In order to give the usage this effeot,

it must be reascnable it must not vielate positive law, and

it must have existed for such a time and become so widely and
generally known as to warrant the presumption that the principal
had it in view at the time of the appointment of the agent; but
if the usage was a purely local and particular ome; the principal

may repel this presumption of knowledge by showing that in faect
he had no notice of it.,"

The American Law on the subject may be thus summarized :
While usage or custom of trade may be employed for interpretiing
a contract or controlling its exeoution, it cannot be relied on
for the purpose of changing its intrinsie character provided it
is known to the party sought to be charged thereby, or is so
well settled and go wniformly acted upon as to create a reason-
able presumption that it was known to both contracting parties

and that they contracted with reference to i‘&.34

Under Tenneszsee Law, \tmms or cuntam or txudo, to be
a:tfmu.nly binding in law, must n imperative, m cmpﬂ.nry
in character and s¢ well known as to affeet thn p-mn te be

wankee & s,“m Ino. e’» v. Johnston 35 Nob. 55‘,
ll:l N.W. 475 (1892) : See Prof. R.E, Mathews, ‘F:rk on
"Capes and Materials on Agemey and urtmruhi;

Second Bdition P. 155 mote 6.
;

1
J
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bound with knowledge of them and raise the presumption that
he dealt in reference to tham.25

In Jarka Corporation of Baltimore v. Pennsylvama R,

26

Co, ", 1t was held that a custom prevailing only in the part

of Baltimore to the effect that it was duty of railrocad embraced
within its transportation contraet to bear the cost of shifting
each of a string of easé_plaeed alongside pier so as to make

it accessible in turn of ships tackle was not such a general
Tcustom! as would establish a rule of law resulting in the
addition of an implied term to contracts of transportation

established by purchased tariffs as a matter of law,

In U.S. versus Stanolind Grude 01l Purchasing®', the.
court makes out a very important point in suggesting a eriteria
for a general usage, It is stated in the judgment that a usage
recognized and observed by those mngaged in a particular trade
throughout a state is a 'general usage' even though usage is
not observed in every individual transaction. In Sickeleo v,
Union Pac, R.ﬂ».,ag the court makes out some important points
which have to be barné in mind as a eriterion for judging the

validity or applicability of an alleged usage.

In the aforesaid case, it has been held that a usage or
custom of trade must be certain and uniform in orxrder to be

25, Temnessee Enamel Mfg. Co. v. Stoves Inn,, 19e P 2d. 863,
6. 1%0 F. 34, 804,

87, 113 7. 3. 194, | S | W“'

28, 111 P. 2d, T46. | |
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binding and it is not sufficient that it is merely as certain
as the nature of the business to which it applies will permit
and a loose or variable practice or alleged usage which leaves
some material element to individuals discretion will not control
' the activities of the parties to the contraect. A custom which
is general and established raises a presumption of its reason-
ableness and the burden of proof if om party asserting its
unreasonableness.zg In most of the American states, the law
is that a custom camnot be looked to change & rule of law, In
Peebles versus Prudential Insc. of Anerieaao, the customary
rights and incidence universally ait&ching to the subject matter
of contracts in the place where made are impliedly annexed, to

the language and terms of the instrument unless expressly

excluded.

In Dixon Irmaos & Cia Ltd., versus Chase Nat. Bank of
City of New York>l, the Court laid down an important principle
of law to the effect that'when usage or custom is considered
with relation to the terms of a sontraet, it is done upon the
theory that the parties contracted with the usage or custom
in mind to the end that in construing the contract the Court
may arrive at what the parties intended by the words used and
with such proof of contracting parties may be held to have
inferred that they would be bound by such usage. In another

important case Wilson Distelling Co, v. Foust Distillinmg Ce,32

20, Shipley v. Pittsburgh & L.E.R. Co. 83F, Suyg. T22.
30, 110 F, 24, 76, . - #
31, | | ‘

82, 60 ¥, Supp. 373.
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the court laid down am important principle that custom or usage
may not be shown to vary the terms of a written contract unless
the custom or usage is so well established, general and uniform

that parties are presumed to contract with reference ‘thore‘to.

This case it is submitted does not lay down the correct
law for it is 2 well known principle of law that express terms
always excludes all implied terms flowing from any of the
diverse sources of implication including custom or usage of the
trade. If, however, the court merely was speaking of a

'custom of the realm' which has the force of law, undoubtedly

in such a case it must have precedence over the writter term

of a contract.

In Crooks Termina Warehouses Chicago, ‘111.‘ versus U, S, 33.
the Court laid down a principle of law which helps to clarify the
apparent anomaly presented by the case just cited above, The
court held in this case that an express provision in a written
contract cannot be varied or modified by custom or usage but
where the provisions of the eontraet are ambiguous evidences
of custom or usage may be reeceived to show the intentiom of the

parties, !

Reviewing the American case law on the subject of |
implied authority, flowing from usage of trade in favour of an
agent it must be pointed out that the Restatement of Agemcy
already ‘rotorroa to earlier no doubt clgriﬂes dtm:ln doubiful “
‘points, for imstance it has Qluhﬁﬂhd the various nimxiuttmu
in whioh a priseipal will be presumed to have knewledge 62 an

33. 93 Ct. C1. 401,
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usage of trade, and so far as it goes it is most commendable.

It is however to be lamented that neither the Restatement nor
the Anarican cases throw any light on the differences that

exist between custom and usage of trade. Far from explaining
the reasons that may properly be advaneed for holding that cus-
tom and usage of trade require different ingredients for their
existence, no where do we find that this question ever presented
itself to the mind of the great American Judges. It is res-
pectfully submitted that such an important question ought to

receive their attention.

Having examined the Indian Law and comparative law in
England and America, we are driven to the conclusion that mone
of the laws come to our juristic expectations. Atleast one
very imporiant point has not been touched upon and it is why
the requirements for the existence of custom and usages of trade
are different, To the writer it appears that from their very
nature, trade usages have entirely a ditferenﬁy funetion to
perform. They are a magnified form of a eourse of dealing
confined to a particular business and sometime to a certdin
place only where businessmen concerned adopt for their own
convenience a certain course of dealing. If this thesis were
to be accepted the conclusion is irresistible that a irade
usage must dispense with the ingredients of antiquity,
un!a:uity or motoriety.

?hn‘purpoic and kistory of trade usage and custons
account for their respective differences. Before coneluding
the diseussien of the subjest it appears necessary te discuss
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some of the important problems of polioy and purpoau that
under-lie the principles of law, vaiously, the pnrpoan of a
trade usage is to tagilitat& businﬁssnon in uaopting a certain
course of conduct in their bﬁainess for otherwise agéht: in
respect of such matters have constantly to obtain permission
from their principais. The problem really is what should be
the necessary requirements for establishing a trade uaag§ |
which would bind the principal, ag&nta and third partj. In
England notoriety of trade usage ih insisted upon, but not so
in India. A trade usage is regarded to be an 1npliad term of
a contract. It is, therefore, necessary that the interest

of the principal and the third party must also be protected.,
The Indian law, therefore, does not insist on the notoriety.
of a trade usage as a necessary requirement, but that it should
be well known and that the principal should be aware of the
existence of a trade usage on which the agent relies in deal~
ing with the third party. 7The American Restatement of Agency
hag dealt at some length the way to find out whether in a
certain state of circumstances a prinecipal will be deemed to
have knowledge of a trade usage and it appears necessary that
in drafting a new section in the Indian contraet Act we may
utilise the benefit of the discussion to be found in Ameriean
Law, as enshrined in the American Restatement, There 13‘1
another point to he conuidorna in regard bo trada usages and
it is as to what limits should be imposed within whiech txud-
usages oan be permitied to prﬂ'I$1~ ‘As already stated cariier
the purpese of txuiu uangnu ara lﬂntta¢, It 1e usuallr to be
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found that when considerable number of men of business carry

on one side of a particular business they are apt to set up

a custom which acts very much in favour of their side of the
business and so long as they do not transgress with some fun-
damental principles of right and wrong they may be permitted

to establish such a trade usage hut it is necessary that the
trade usage must not be fundamentally unjust to other people
and it has, therefore, been deemed necessary that when a trade
u;ush is sought to be enforced against the person who is igno-
rant of it; it will be deemed to be unreasonable, contrary to
law, and void., In fairness, therefore, to the principal the
agent and the third party it appears necessary that the ingre-
dients of trade usages should be that they are reasonables,
certain, well-known, not against positive law, Unfortunately,
in the Indian Contract Act we have no section which lays down
the requirements of a trade usage subject to which it can fbrn
a part of the contract as an implied term, It is, therefore,
recommended that a section should he added in the Indian Contract
Act which clearly lays down the 1ngr;§1¢ntn of a trade usage and
also that trade usage would form an implied term of a ocontraet
between businessmen wherever it prevails, In drafting the new
section 1t 1s recommended that help should be taken from the |
American Restatement of Agency, second edition, by adding some
illustrations given there &xplaining the circumstances in u&i@h
knowledge in the principal will be presumed for the exiateneg

of a trade usage which will bind him, and also add some uma-» ‘ ”
‘trations given there to explain what is ruacmnabl», ﬂmr%ain
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CHAPTER VI

CONCLUSION

Having examined at some length the entire Indian Law
bearing on the subject of the implied authority of an agent,
certain broad conclusions can now be drawn. The Indian law
is contained in the Indian Contraet Act, 1872, and it is no
wonder that it does not keep a breast of modern changes that
have been brought about by enormous growth of business, indus~
try and trade in pest independence era. Ip the Agency field
congisting of the relation of principal, agent and the third
party, many new problems now arise as a consequence of expand-
ing business relationship with all its attendant complexities.

The existing law was guitable only because trade and commerce

were in their infancy,

The new problems that reguire solution are many, and
have been mentioned and discussed in the previous chapters
under appropriate heading, and also in the introduction of the
thesis, It may be recalled that both the relevani sections of
the Indian Contract Act that bear on the subjeet of implied
authority of an agent as well as their Judicial interpretatien
f8il1 to furnish any satisfactory selution of the problems,

" The auth8r accordiigly has endeavoured to suggest changes in
the existing law, as well as a change in judieial outleok, seo
that the law may meet modern requirements of am expanding and

progressive society,



concluding the thesis, it appears necessary to dincuaa,.what
appears to the author, a very redeeming feature of Indian

Law. In Sec. 187, Indian Contract Act, 1872, there ;ccur: the
words "eiroumstances of the ecase”, and the language of the
Section read as a whole, on a proper interpretation, shows that
implication of authority arises from the "circumstances of the

case",

Unfortunately, decided cases in India do not suggest
that the expression can be interpreted as widely as the
courts have done in England, It may be recalled that the courts
in England have presented a theory already referred to in the
introduction of tke‘thosin, that terms can be implied according
to circumstances of the ease, and it is interesiing to note
that the illuminating discussion already referred to shows
that terms can be implied in a contract om the basis of the
changed noei&;\and economic oircumstances in society. The
auther is of the opinion that the same interpretation can be
adopted by our Judges, and that will have the salutary effect
of ensuring proper legal development of the implied autherity
of an agent in India. na;nrding other shortcomings, as well as
merits, enough has already been indicated in the foregoing
chapters and do not need repitition, The author trusts that im
presenting this thesis, he has made some contribution to legal
learning, especially, so, as the gubject of study presented a
The author trusis that the diseussion will be

virgin seil.
found te be of intsrest, and of some value to the members of the



